CONFIDENTIAL MEMO

8/5/22

TO: Commissioners of New Hampshire Board of Pharmacy

FROM: Compliance Investigator {Cl} James M. Queenan R.Ph. MBA

RE: Dr. Kim Whitesell Complaints
2012-PHA-WENQ-0093 & 2022-PHA-OMNICARE -0620
2012-PHA-WENO-0093 & 2022-PHA-RITE AID -0621

2012-PHA-WENO-0093 & 2022-PHA-HOLLIS -0622

BACKGROUND:

Dr. Kim Whitesell made a complaint to the Board and three pharmacies were targeted. There could easily
be many more pharmacies involved in the complaint. As an investigator | did a lot of research and tried to

summarize my repert and provide it in an easy to read and follow presentation. There are similarities and
differences in the ROI.

In 2018 Surescripts had 17.7 billion transactions and each transaction generates revenue.

These guidelines will help as you review the ROI

e The complaint is the same for all three

» The sources of Information are similar but not identical the differences are italic and bolded

¢ The Background is the same for all three

e Part of the investigation is the same and differences are italic and bolded

e Exhibit 1, 2, 3 and 4 is the same for all three and | am only providing one copy with this Memo.
® The comment is the same in all three

¢ The Law and Rules are the same in all three

s The recommendoation is different in all three
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EXHi BT [

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

]
FEDERAL TRADE COMNMIISSION |
600 Pennsylvania Avenue, N.W.
Washington. DC 20580
Plaintiff,
Case No.:

SURESCRIPTS, LLC
2800 Crystal Drive
Arlington, VA 22202

Defendant.

Complaint for Injunctive and Other Equitable Relief

Plaintiff Federal Trade Commission (“FTC™), by 11s designated attorneys, petitions this
Court pursuant to Section 13(b) of the FTC Act, 15 U.S.C. § 53(b). for a permanent injunction
and other equitable relief, including equitable monetary relief, against Defendant Surescripts,
LLC ("Surescripts™) to prevent unfair methods of competition in violation of Section 5(a) of the
FTC Act. 15 U.S.C. § 45(a).

L. NATURE OF THE CASE

. Sureseripts, a health information technology company, has engaged 1n a long-
running anticompetitive scheme to maintain its monopolies over two separate, complementary
markets: clectronic prescription routing (“routing™) and eligibitity, which are often collectively
referred to as “e-prescribing.” Routing is the transmission of prescription and prescription-related
information {from a prescriber (via the prescriber’s electronic heahth record ("EHR™) system) 1o a
pharmacy. Eligibility is the transmission of a patient’s formulary and benefit information from a

payer (usually the patient’s pharmacy benefit manager ("PBM™)) to a preseriber’s EHR.
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2. In 2009, Surescripts had monopolies over routing and eligibility. With both of
these markets poised to experience explosive growth due to federal incentives for e-prescribing,
Surescripts feared that other health information technology companies could threaten its
dominant positions. To ncutralize these competitive threats, Surescripts took a series of
anticompetitive actions to protect and maintain its monopolies. This multifaceted anticompetitive
scheme has been remarkably successful: Despite a massive increase in e-prescribing over the
past decade, Surescripts has prevented any meaningful competition, maintaining at least a 95%
share (by transaction volume) in each market.

3. First, Surescripts changed its pricing policics to require long-term exclusivity
from nearly all of its routing and eligibility customers. Surescripts designed its new pricing to
ensure that its customers would pay a higher price on all of Surescripts’s transactions unless they
were “loyal” to Sureseripts, i.c., used Surcscripts exclusively. With its 95%-plus share in both
markets, Surescripts knew that no competitor could ever offer customers enough savings to
compensate customers for the skyrocketing costs the customers would face by paying
Surescripts’s higher “non-loyal” price on their remaining Surescripts transactions. Surescripts’s
web of loyalty contracts prevented competitors from attaining the critical mass necessary to be a
viable competitor in cither routing or cligibility. Those effectively exclusive contracts foreclosed
at least 70% of each market, eliminating multiple competitive attempts from other companies,
such as Emdeon, that offered lower prices and greater innovation. All of this was done
intentionally, as onc Surescripts vice president gloated about how Surescripts’s loyalty contracts
scheme excluded a competitor, Emdeon: “It[’]s nice when a plan comes together.”

4. Second, Surescripts has engaged in a long-running campaign of threats and other

non-merits based competition to ensure that no other competitor could get a toehold in either



Case 1:19-cv-01080-JDB Document 4 Filed 04/17/19 Page 3 of 55

market. As one example, when Allscripts, a large EHR customer of Surescripts, attempted to
enter into a non-exclusive agreement with Surescripts in 2014 so Allscripts could use Emdeon,
Surescripts launched a series of threats—what senior Surescripts executives called their “nuclear
missiles.” These threats were intended to sccure Allscripts’s continued exclusive use of
Surescripts and quash the threat from Emdeon.

5. Third, Surescripts eliminated the competitive risk posed by RelayHealth, a
subsidiary of McKesson Corporation, in routing. Surescripts feared that RelayHealth—with its
extensive connections to many of the same customers Surescripts wanted to lock up via its
loyalty scheme—had a “natural ability to capture 15-20% of transaction volume.” Surescripts
understood that competition from RelayHealth would have “dropped the price [for routing] down
to J 2t any time.” To eliminate this competitive risk, in 2010, Surescripts entered into
an agreement that prohibited RelayHealth from competing in the routing market for six years.
Although this agreement facially preserved the existing “value-added reseller” relationship
between the two companies, Surescripts executives have repeatedly stated that, from
Surescripts’s perspective, the sole benefit of that ongoing relationship is that it sidelines
RelayHealth as a competitor. Although the formal non-compete is no longer in the agreement,
strict contract provisions continue to prevent RelayHealth from competing against Surescripts in
routing, ensuring that the routing market suffers from the effects of that non-compete today.

6. Due to Surescripts’s ongoing conduct, there is no meaningful competition in the
markets for routing or eligibility. The decade-long monopolies in these markets have produced
predictable effects: higher prices, reduced quality, stifled innovation, suppressed output, and

stymied alternative business models.
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II. JURISDICTION AND VENUE

7. This Court has subject matter jurisdiction over this action pursuant to 28 U.S.C.
§§ 1331, 1337(a), and 1345.

8. This Court has personal jurisdiction over Surescripts because Surescripts has the
requisite constitutional contacts with the United States of America pursuant to 15 U.S.C. § 53(b).
9. Surescripts sells e-prescribing services to customers located in this district.
Surescripts has entered into e-prescribing contracts with businesses and healthcare providers

located in this district.

16. Venue in this district is proper under 15 U.S.C. § 22, 28 U.S.C. § 1391(b) and (c),
and 15 U.S.C. § 53(b). Surescripts resides, transacts business, committed an illegal or tortious
act, or 1s found 1n this district.

11.  Surescripts’s general business practices, and the unfair methods of competition
alleged herein, are “in or affecting commerce” within the meaning of Section 5 of the FTC Act,
15U.8.C. § 45.

12. Surescripts is, and at all relevant times has been, a corporation, as the term
“corporation” is defined in Section 4 of the FTC Act, 15 U.S.C. § 44.

III. THE PARTIES

13. Plaintiff FTC is an administrative agency of the United States Government,
established, organized, and existing pursuant to the FTC Act, 15 U.S.C. § 41, et seq., with its
principal offices in the District of Columbia. The FTC is vested with authority and responsibility
for enforcing, among other things, Section 5 of the FTC Act, 15 U.8.C. § 45, and is authorized
under Section 13(b) of the FTC Act, 15 U.5.C. § 53(b), to initiate court proceedings to enjoin

violations of any law the FTC enforces.
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14. Defendant Surescripts is a for-profit Delaware limited Lability company, with its
principal place of business at 2800 Crystal Drive, Arlington, VA 22202. Except where otherwise
specified, “Surescripts” refers to Surescripts, LLC and all corporate predecessors, subsidiaries,
successors, and affiliates.

15. Surescripts is engaged in the business of selling e-prescribing services, including
routing and eligibility. In 2016, Surescripts generated over [l » annual revenue, of
which over [ c2me from routing and eligibility.

1IV. BACKGROUND
A. Electronic prescribing consists of two transactions.

16. E-prescribing is the electronic transmission of prescription or prescription-related
information between a prescriber (through the prescriber’s EHR), a pharmacy, and a payer
(usually a PBM), either directly or through an intermediary.

17.  E-prescribing developed as a safer, more accurate, efficient, and lower-cost means
for prescribers (via their EHRs), pharmacies, and PBMs to communicate and process patient
prescriptions. The benefits of e-prescribing include fewer medical errors due to poor
handwriting, greater awareness of potential adverse drug interactions, more effective
communication of a patient’s insurance coverage and generic alternatives, and increased
adherence (the likelihood that a patient will pick up a prescription at a pharmacy after leaving the
prescriber’s office).

18.  The core e-prescribing services are routing and eligibility. Although these two
services are usually provided to prescribers together in the same prescribing workflow, each
transaction serves a different purpose, delivers different information, and occurs between

different customers.
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19.  Routing is the transmission of prescription and prescription-related information
between the prescriber’s EHR and a pharmacy. Routing transactions also include the
transmission of a pharmacy’s request to a prescriber’s EHR for a refill of a prescription.

20.  Eligibility is the transmission of a patient’s formulary and benefit information
from a PBM to a prescriber’s EHR prior to the patient’s appointment. This information allows a
prescriber to know, for example, which drugs are covered by the patient’s drug benefit plan, the
location of covered drugs on a patient’s health insurance company’s formulary, and what copay
(if any) a patient will have to pay to obtain a prescribed drug. Eligibility also informs the
prescriber of lower-cost alternatives, such as generic drugs.

21.  Each of the routing and eligibility transactions is governed by its own industry-
wide standard created by the National Council for Prescription Drug Programs (“NCPDP”’).
There is no patent or other intellectual property protection for either the routing or the eligibility
transactions.

B. Routing and eligibility are two-sided networks with a “chicken-and-egg
problem.”

22.  Providing routing requires building a two-sided network (or platform) linking
EHRs to pharmacies. Providing eligibility requires building a two-sided network (or platform)
linking EHRs to PBMs.

23.  Two-sided platforms experience what economists refer to as “indirect network
effects.” That means that the value to participants on one side increases when there are more
participants on the other side.

24.  Both routing and eligibility have significant indirect network effects. For routing,
pharmacies get more value from a network that connects to more EHRs because there is a greater

supply of prescribers that can send patients to those pharmacies to purchase the patients’
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prescribed drugs. And EHRs get more value from a network that connects to more pharmacies
because prescribers can send prescriptions to more pharmacies, which increases the likelihood
that patients will be able to use their preferred pharmacy.

25. Similarly, for cligibility, PBMs get more value from a network that connects more
EHRs, as the increased distribution of a PBM’s formulary and benefit information helps more
prescribers prescribe on-formulary drugs and thereby saves PBMs more money. And the EHRs
get more value from a network that connects to more PBMs because EHRs are able to obtain
more complete insurance benefit information, such as for those patients who have multiple
insurers.

26. Another feature of many two-sided networks is that customers on one side of the
network will not join the network unless they are confident that they will be able to access
enough customers on the other side and thereby derive enough value from using the
network. Neither side will join unless they believe the other side will. This gives rise to what
economists refer to as the “chicken-and-egg problem.” Solving this coordination problem is key
to developing a viable platform.

27.  Routing and eligibility both face the chicken-and-egg problem, as the industry
itself has obscrved. For routing, a network is unlikely to persuade EHRs to join the network, and
incur the costs associated with connecting, unless those EHRSs believe they will be able to access
a substantial number of pharmacies on that network. And a routing network is unlikely to
convince pharmacies to join the network, and incur the costs associated with connecting, unless

those pharmacies believe they will be able to access a substantial number of EHRs participating

in that network.
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28.  For eligibility, a network is unlikely to persuade EHRs to join the network, and
incur the costs associated with connecting, unless those EHRs believe they will be able to access
a substantial number of PBMs on that network. And an eligibility network is unlikely to
convince PBMs to join the network, and incur the costs associated with connecting, unless those
PBMs believe they will be able to access a substantial number of EHRSs participating in that
network.

29.  Creating viable routing and eligibility networks requires solving the chicken-and-
egg problem and providing sufficient value to both sides of these platforms. Economists
recognize that to solve the chicken-and-egg problem networks must get a “critical mass” of
customers on both sides to sign up. If a network cannot get a critical mass on both sides, then it is
unlikely to be able to operate a viable platform.

30.  Inits submissions to the FTC, Surescripts has acknowledged that the chicken-and-
egg problem exists as a barrier to entry in each of the markets for routing and eligibility.

31.  When a new platform starts, it can achieve critical mass either by getting
customers who have not signed on to any platform or by getting customers from an existing
platform. Customers of an existing platform face less cost and risk when they can use both their
current platform and the new platform. Economists refer to the use of more than one platform
simultaneously as “muitihoming.” Multihoming is common and new platforms routinely rely on
multihoming to enter and compete with existing platforms.

32.  Nearly all routing and eligibility customers use Surescripts’s platform, so
competitors in general must compete for customers already using Surescripts’s routing and
eligibility platforms. Because customers often prefer to avoid the cost and risk of a complete

switch to an entrant, the entrant is most likely to win business through multihoming. Customers



Case 1:19-cv-01080-JDB Document 4 Filed 04/17/19 Page 9 of 55

want to multihome because it encourages price competition and innovation in e-prescribing, and
a small handful do multihome. As alleged below, Surescripts intentionally set out to substantially
increase all routing and eligibility customers’ costs to multihome, significantly elevating the
critical mass a Surescripts competitor would need to become a viable network in either routing or
eligibility. Absent Surescripts’s conduct, entrants in routing and/or eligibility would have used
multihoming to overcome the chicken-and-egg entry barrier through normal, market-based
competition.

C. Due to federal policies and incentives, the e-prescribing industry has
experienced extraordinary growth.

33. In 2008, there had been limited adoption of e-prescribing by prescribers. Congress
thus acted twice to encourage expansion of e-prescribing and its many benefits.

34.  First, on July 15, 2008, Congress passed the Medicare Improvements for Patients
and Providers Act (“MIPPA™). MIPPA, through regulations implemented by the Centers for
Medicare and Medicaid Services (*CMS”), adopted a carrot-and-stick approach to encourage
prescribers to e-prescribe. As the carrot, MIPPA provided financial incentives to prescribers
equivalent to a reimbursement bonus based on the prescriber’s total charges for professional
services to Medicare and Medicaid. As the stick, MIPPA established penalties in the form of
reduced Medicare and Medicaid reimbursements to prescribers if a prescriber was not a
“successful electronic prescriber.” To be considered a successful electronic prescriber under
MIPPA, a prescriber must use an EHR that, among other things, allows the prescriber to obtain
eligibility information and “electronically transmit prescriptions™ for a specified fraction of total
prescriptions.

35.  Second, on February 17, 2009, Congress passed the Health Information

Technology for Economic and Clinical Health Act (“HITECH Act”), which further expanded the
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regulatory regime CMS implemented to grow e-prescribing. The HITECH Act encourages the
“meaningful use” of EHRs throughout the United States. It does so by authorizing carrot-and-
stick financial incentives and payment reductions to prescribers depending on whether they
“meaningfully used” EHR technology. Through today, CMS has paid out over $38 billion in
meaningful use financial incentives, which does not account for the effect of the potential
penalties.

36.  One meaningful usc objective is the ability to “[g]enerate and transmit . . .
prescriptions electronically.”

37.  To prescribe electronically—and thus obtain the financial incentives and later
avoid penalties described above—prescribers (via their EHRs) need to connect to pharmacies
and PBMs.

38.  From 2008 to 2016, the number of routing and eligibility transactions grew over
23-fold, from 147 million to - 2nd the percentage of U.S. physicians e-prescribing
grew to nearly 70%. In 2017, 77% of all prescriptions were delivered electronically.

39.  This growth was primarily driven by MIPPA and the HITECH Act. Surescripts
agrees, writing in 2014, “[w]e believe the dramatic growth in adoption and use [of e-prescribing]
is a function of the combined forces of federal financial incentives and an aggressive response by
the technology sector.” As Surescripts’s former CEO Harry Totonis testified, “meaningful use
totally helped e-prescribing happen.”

D. Surescripts was well positioned to capitalize on e-prescribing’s explosive
growth.

40, Surescripts, LLC was formed on May 9, 2008, through a cashless merger of two

companies: RxHub LLC (“RxHub”} and SureScripts Systems, Inc. (“SureScripts Systems”). The

10
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merger was not reportable under the Hart-Scott-Rodino Act and neither the U.S. Department of
Justice nor the FTC reviewed the merger.

41.  RxHub was the first major eligibility network. It was formed by three PBMs in
February 2001.

42.  Six months later, in response to RxHub's formation, two pharmacy trade groups
formed SureScripts Systems. SureScripts Systems primarily focused on routing.

43.  Asaresult of the merger, Surescripts possessed at least 95% of the routing market
(by transaction volume) and at least 95% of the eligibility market (by transaction volume).

44. Surescripts is currently owned by CVS Health (“CVS”) (17%) (a pharmacy and
PBM), Express Scripts (33%) (a PBM), the National Association of Chain Drug Stores (25%) (a
trade association), and the National Community Pharmacists Association (25%) (a trade
association).

45.  No EHR or prescriber has an ownership interest in Surescripts.

46.  No pharmacy or PBM, other than CVS and Express Scripts, has a direct
ownership interest in Surescripts.

47.  No pharmacy, PBM, or EHR has a controlling interest in Surescripts.

48. Surescripts provides connections between EHRs, pharmacies, and PBMs for
routing and eligibility.

49. Surescripts charges pharmacies (either directly or indirectly via a reseller or other
third-party intermediary, such as a pharmacy technology vendor (“PTV™)) a fec for each routing
transaction and charges PBMs a fee for each eligibility transaction.

50.  In 2016, Surescripts received ncarly | in routing and cligibility fees

from pharmacies, PBMs, and intermediaries, which accounted for over i of its total revenue.
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51.  Surescripts pays EHRs a fee for each routing and eligibility transaction, but only
if the EHR uses Surescripts exclusively. The industry commonly refers to these disbursements as
“incentive payments.”

52.  In 2016, Surescripts paid over |l in incentive payments to EHRs.

53.  Surescripts follows the NCPDP standards for routing and eligibility transactions.

54. Surescripts creates and manages its own certification processes for its network,
which means that customers (i.e., EHRs, pharmacies, PBMs, and intermediaries) must obtain
certification from Surescripts and sign a contract before they can use Surescripts’s network.

V. ANTICOMPETITIVE CONDUCT

55.  In 2009, Surescripts, with its extensive connectivity to e-prescribing stakeholders,
was well positioned to benefit from enormous growth in routing and eligibility, which was
catalyzed by MIPPA, the HITECH Act, CMS regulations, and a broader movement towards
computerizing health records. Surescripts foresaw a vast, open, and untapped market. However,
other companies saw the same potential.

56. Surescripts faced substantial competitive threats to its routing and eligibility
monopolies and was concerned that competition would drive the “commoditization” of routing
and eligibility, reduce prices for each, and “devastate” Surescripts’s cash flow.

57.  In late September 2009, Surescripts’s management explained to its board of
directors that these *“‘competitive pressures require precipitous price drops, down near or below
our average unit costs (~5¢)” and that, should Surescripts “lose 2-3 midsize pharmacy customers
or a large PBM" to a competitor, “Surescripts would not be financially viable.”

58.  To prevent lower prices from competition, Surescripts substantially raised nearly

all its customers’ costs to multihome, rendering the chicken-and-egg problem insoluble for a
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competitor. The result has been the total exclusion of all meaningful competition in routing and
eligibility, higher prices, reduced innovation, lower output, and no customer choice.

A, Surescripts learns of an emerging threat to its monopolies.

59.  OnlJuly 1, 2009, a health information technology company called Emdeon (n/k/a
eRx Network) acquired eRx Network, a competing routing network. Although eRx Network only
transmitted approximately 5% of routing market transactions at that time, it was well positioned
for significant growth as eRx Network maintained connectivity with Allscripts, a large EHR, and
PDX, a PTV providing routing connectivity that marketed primarily to medium-to-large sized
retail pharmacy chains.

60. Surescripts recognized that competition from Emdeon would “‘drive lower prices.”

61.  OnJuly 22, 2009, Surescripts’s Chief Strategy Officer, Scott Barclay, explained
that with “lower prices and further capabilities, the new Emdeon could significantly compete”
with Surescripts.

62. If Emdeon could provide lower prices to pharmacies, higher incentives to EHRs,
or both, Emdeon could attract enough customers to its routing network and solve the chicken-
and-egg problem. Surescripts understood that if additional customers were to muitihome with
Emdeon, “[t]hen it becomes a price game at pharmacy and an incentive game at the POC [point
of care, i.e., prescribers/EHRs]. . . . [E]lach network fights for itself and the market share game
becomes paramount quickly.”

63.  Surescripts thus acted to eliminate the outbreak of competition—an outcome
where one set of customers (pharmacies and PBMs) would pay lower prices, another set of
customers (EHRs) would receive higher incentive payments, but Surescripts would lose its

supracompetitive profits.

13
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B. Surescripts responds to competition by devising and implementing an
anticompetitive web of exclusive contracts.

64. In response to the threat from Emdeon and other competitors, Surescripts, with its
95%-plus established share in both markets, sought to eliminate all competition by significantly
raising its customers’ costs to multihome, thereby dramatically increasing the critical mass
necessary for a Surescripts competitor to become viable. Surescripts did so by blanketing the
markets for routing and eligibility with loyalty pricing and exclusivity contracts.

65.  Beginning in mid-2009, Surescripts devised a scheme to include “loyalty”
provisions in contracts with customers on both sides of the routing and eligibility markets, which
conditioned discounts or payments on actual or de facto exclusivity. Loyalty discounts apply to
Surescripts’s pharmacy, PTV, and PBM customers. Loyalty payments apply to Surescripts’s
EHR customers.

1. The structure of Surescripts’s pharmacy, PTV, and PBM contracts.

66.  For pharmacies and PTVs to receive a loyalty discount, a customer must be
exclusive to Surescripts. To be considered exclusive, Surescripts requires that a pharmacy and
PTV customer route 100% of its transactions “through and only through the Surescripts
network.” This requirement only applies to Surescripts-connected entities. Because Surescripts
maintains connectivity to nearly all EHRs, this provision effectively requires 100% exclusivity
from pharmacies and PTVs. Surescripts generally refers to these exclusive customers as “loyal”
customers and those that are not exclusive as “non-loyal.”

67.  The same structure exists for PBMs in eligibility.

68. Under these loyalty provisions, because pharmacies, PTVs, and PBMs must use
Surescripts for all or nearly all of their transactions, becoming non-exclusive and losing the

loyalty discounts results in a significant cost increase. Surescripts’s loyalty pricing scheme

14



Case 1:19-cv-01080-JDB Document 4 Filed 04/17/19 Page 15 of 55

therefore substantially increases the cost of multihoming through a second network for nearly all
pharmacies, PTVs, and PBMs. Though the difference in the per-transaction price between a loyal
and non-loyal transaction is often a few pennies, many pharmacy chains and PBMs send millions
of transactions across the Surescripts network and a difference of a few pennies results in
hundreds of thousands or even millions of dollars in cost increases.

69. These non-loyal per-transaction prices (which are additional costs to customers)
arc not justified by any increased costs faced by Surescripts in transmitting routing or eligibility
information. Rather they exist only to act both as penalties to those customers that may consider
being non-loyal to Surescripts and as an exclusionary tactic against any competitor in routing or
eligibility, thus reinforcing and maintaining Surescripts’s monopolies in routing and eligibility.

70.  For routing, Surescripts’s per-transaction price to non-loyal pharmacies and PTVs
varies by volume but can be as high as Jjjjjj more than the price to loyal pharmacies or PTVs.

71.  For eligibility, Surescripts’s per-transaction price to non-loyal PBMs varies by
volume but can reach [Jjjij more than the price to loyal PBMs.

72. In many contracts, Surescripts also requires customers to pay the price differential
between the loyal and non-loyal price for historical transaction volume retroactive over the term
of the contract. For many customers, these additional clawback obligations total millions of
dollars and substantially strengthen the lock-up effect of the contracts.

73.  Surescripts refers to these clawback provisions as the “teeth” of its loyalty
contracts.

74. Exhibit Two (A) of Surescripts’s September 28, 2010 contract with PTV customer
I rovides an illustrative example of the “teeth” of Surescripts’s contracts:

If, during the Loyalty Term, Aggregator [i.c., || N BRI ccases to route all
of its electronic Prescription Routing messages to Prescribing Participants

15
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through, and only through, the Surescripts network and fails to cure within the
applicable cure period, then Surescripts shall immediately cease calculating the
Loyalty Discount and Aggregator agrees to pay Surescripts the amount of the
Loyalty Discount received by Aggregator during the Loyalty Term.

75. Similarly, Surescripts’s June 2, 2010 contract with PBM customer [
provides:

If, during the Loyalty Term, PBM ceases to route all of its electronic Prescription

History and Benefit (Ambulatory) messages to Participants through, and only

through, the Surescripts network, then Surescripts shall immediately cease

applying the Loyalty Eligibility Transaction Fee price and PBM agrees to pay

Surescripts the difference in the amount of Transaction Fees PBM would incur

had PBM paid the [non-loyal price] versus the [loyal price] as of the Amendment
Effective Date.

2. The structure of Surescripts’s EHR contracts.

76.  Surescripts imposes the same loyalty scheme on EHRs, except in reverse by
conditioning any incentive payments on an EHR’s exclusivity to Surescripts for routing,
eligibility, or both.

77.  Under the EHR loyalty program as implemented for most EHRs, if an EHR
agrees to be exclusive only in routing, Surescripts pays the EHR an incentive fee of Jjjjjj of the
routing fee paid by pharmacy customers to Surescripts for each routing transaction. If an EHR
agrees to be exclusive only in eligibility, Surescripts pays the EHR an incentive fee of Jjjjj of
the eligibility fee paid by PBM customers to Surescripts. If the EHR agrees to be exclusive in
both routing and eligibility, Surescripts pays the EHR a higher Jjjjjjj incentive fee on both
transactions. Nearly all EHRs participating in the loyalty program agree to exclusivity on both
transactions.

78.  If an EHR decides to multihome and use Surescripts for less than 100% of its
transactions, Surescripts terminates incentive fees to that EHR. In other words, Surescripts raises

the EHR s price by reducing the EHR’s incentive fees to zero. As with the penalty price
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Surescripts charges non-loyal pharmacies, PTVs, and PBMs, there are no legitimate competitive
reasons (e.g., increased costs) for Surescripts to raise its EHR price to zero for non-loyal EHRs.

79.  As with its clawback provisions to pharmacies, PTVs, and PBMs, Surescripts also
requires the EHR to pay back the incentive fecs for historical transaction volume if the EHR
violates the exclusivity commitment. Some contracts require repayment on transactions over the
full term of the contract. For example, Surescripts’s April 14, 2010 contract with EHR

IS, provides:

If, during the Loyalty Term, Surescripts determines that Aggregator [i.e.,
] has failed to comply with the loyalty requirements . . .
Aggregator shall promptly pay back to Surescripts the amount of Incentive Fees
paid by Surescripts to Aggregator during the Loyalty Term, and Aggregator shall
no longer receive the Incentive Fees.
0. Surescripts locked up one leading EHR, Jjjjjj. through a unique contracting
strategy intended to address the nature of JJjjjjjjj business model. Unlike most EHRs, ] does

not aggregate connectivity to Surescripts on behalf of its customers, which are typically large

health systems or hospital networks. |G

81. Under Surescripts’s contract with [Jjjjjj. to receive incentive fees, | N

B dcpriving that EHR customer of e-prescribing access to nearly all

pharmacies and PBMs. While the terms of its loyalty incentive contract with Jjjjj differed from
other EHRs, Surescripts considered [l to be loyal, writing in September 2010 that i is loyal

“for all appropriate purposes.”
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82.  Surescripts’s contracts with nearly all individual Jjjjjjj customers also contain
express exclusivity requirements that require the health system to maintain exclusivity to
Surescripts for the term of the contract. jjjjjjj clients recognized these provisions prevented
multihoming: “In effect . . . by contracting with Surescripts, [the Jjjjj customer] would not be
able to use other e-prescribing networks.”

3. Surescripts structured the contracts to lock up the routing and eligibility
markets.

83. Surescripts implemented loyalty pricing and exclusivity requirements to make the
chicken-and-egg problem insurmountable for any competitor in either routing or eligibility (or
both). Specifically, Surescripts’s loyalty program substantially raises its customers’ costs to
multihome, significantly elevating the critical mass a competing platform would need to become
viable, rendering the chicken-and-egg problem insoluble. As Surescripts explained in a
presentation to its board, the new loyalty strategy would “[pJrotect [ Surescripts’s] most critical
asset—[its] network—by addressing competitive market pressures and locking-in key
customers.”

84.  Nearly all of Surescripts’s loyalty pricing and exclusive contracts in both routing
and eligibility have an initial term of jjjjj years or more. With some larger customers, the terms
are as long as five years.

85.  Surescripts prefers to employ long-term contracts because they enable Surescripts
to lock up its customers, preventing them from using a competitor’s network. As Surescripts’s
then-Vice President of Account Management explained in a February 2010 email to the
company’s then-CEQ, “[o]ur 3 year commitments keep[] our competition out of those

customers.”
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86.  Nearly all of Surescripts’s loyalty pricing and exclusive contracts in both routing
and eligibility automatically renew for one year unless either party gives notice.

87.  Inearly 2010, as demand for routing and eligibility was growing and inviting
entry, Surescripts began executing loyalty pricing with nearly all of its e-prescribing customers.
Most of these contracts had an effective date retroactive back to January 1, 2010.

C. Surescripts uses RelayHealth to extend the reach of its exclusive contracts
and solidify its monopolies.

88. While Surescripts was able to push its loyalty pricing and exclusive contracts onto
its direct customers, Surescripts was only able to lock up customers with whom Surescripts had a
direct contract. But Surescripts was also concerned about a large subset of customers that it did
not have direct contracts with (and thus did not have exclusivity commitments from)—namely
those customers that connected to Surescripts through RelayHealth.

89. RelayHealth is a health information technology company that is a subsidiary of
McKesson. Since 2003, RelayHealth has contracted with Surescripts to resell the routing
transaction to a subset of pharmacy and PTV end-customers. RelayHealth contracts with these
pharmacies and PTVs, but Surescripts does not. RelayHealth also provided Surescripts’s routing
connectivity to some EHRs until 2015, but it no longer does so except for EHRs associated with
McKesson.

90.  Surescripts sells the routing transaction to RelayHealth at a “wholesale” rate.
RelayHealth then resells the transaction to a subset of pharmacies and PTVs at a higher “retail”
rate. RelayHealth profits from the margin between the retail rate pharmacies and PTVs pay
RelayHealth and the lower wholesale rate RelayHealth pays to Surescripts. All else equal, the

lower Surescripts’s wholesale rate to RelayHealth, the higher RelayHealth’s margin.
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9}, Through two contracts, one executed in 2010 and a second executed in 2015,
Surescripts provided RelayHealth with contractual and monetary incentives to convince
RelayHealth’s routing customers to be loyal to the Surescripts routing network.

92. In the February 25, 2010 contract (“the 2010 contract’) between Surescripts and
RelayHealth, RelayHealth was required to use “commercially reasonable efforts to offer terms to
incent exclusive use of the Surescripts network” by pharmacies, PTVs, and EHRs and to assist
Surescripts in clawing back any incentive fees from EHRs.

93. Under the 2010 contract, if a RelayHealth customer maintained at least i
exclusivity to Surescripts, Surescripts discounted its wholesale price to RelayHealth for that
customer by Jjjj- Pursuant to the 2010 contract, RelayHealth entered into contracts with its
pharmacies and PTVs for routing through the Surescripts network. Nearly all of these contracts
went beyond the i Surescripts requirement and mandated that these customers i}
Y - Because RelayHealth was
exclusive to Surescripts, this provision resulted in nearly all of RelayHealth’s pharmacy and PTV
customers routing all of their transactions through Surescripts. As an October 2012 RelayHealth
presentation put it, RelayHealth’s strategy was to “[m]ove non-exclusive customers to exclusive
wherever possible.”

94. RelayHealth also provided Surescripts with feedback as to RelayHealth’s
customers’ exclusivity status. For example, in 2012, Surescripts instructed RelayHealth to
inquire into the loyalty status of a routing customer called Transaction Data Systems d/b/a Rx30

(“Rx30”). RelayHealth did so and informed Surescripts that Rx30 was not loyal.

I As alleged below in paragraphs 137-156, Surescripts also feared entry by RelayHealth in
routing. Due to these concerns, Surescripts took additional actions in these agreements to
eliminate the risk of competition from RelayHealth.
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95, Under the 2010 contract, RelayHealth also entered into contracts with EHRs for
routing through the Surescripts network. These contracts were typically for a length of two years
or more, contained express exclusivity requirements to RelayHealth, and provided incentive
payments to EHRs only if an EHR was i} ¢xclusive to thc Surescripts network. Again,
because Surescripts was the only routing network to which RelayHealth provided access, this
provision resulted in nearly all of RelayHealth’s EHR customers routing all of their transactions
through Surescripts. For each exclusive routing transaction, Surescripts paid RelayHealth an
incentive payment. RelayHealth then passed a portion (typically Jjjjjijj) of those incentives on to
its EHRs, but only if they met RelayHealth’s exclusivity requirements.

96. RelayHealth’s contracts with EHRs also required repayment of all incentive fees
paid to the EHR if the EHR failed to comply with RelayHealth’s exclusivity requirement.

97, In the next contract, signed on January 16, 2015 (“the 2015 contract™), Surescripts
renewed its 2010 contract with RelayHealth with modifications. The contract provided
RelayHealth with a ] higher wholesale discount for exclusive transactions; increased the
loyalty threshold from [Jjjlllll; 2nd. instead of determining loyalty on a customer-by-
customer basis, determined loyalty on a platform-wide basis (i.c., in order to receive the
discount, RelayHealth had to route Jjjjj of its total, platform-wide routing transactions through
Surescripts).

98.  As explained in more detail in paragraphs 151-155 below, the 2015 contract also
required RelayHealth to transfer its EHR connections to Surescripts. RelayHealth therefore no
longer provides routing connectivity to EHRs, except for EHRs associated with McKesson.

99.  Under the 2015 contract, RelayHealth has not changed its contracts with its end-

user pharmacy and PTV customers to resell Surescripts’s routing connectivity. Thus,
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RelayHealth’s contracts for Surescripts’s routing network continue to require 100% exclusivity
through today.

D. Surescripts locks up a critical EHR and engages in a campaign of threats to
enforce its exclusivity provisions.

100. While implementing this web of loyalty and exclusive contracts, Surescripts
devoted special attention and resources to locking up a critical EHR: Allscripts. In 2009,
Allscripts represented approximately JJjjjij of Surescripts’s routing and eligibility transactions,
making it a significant customer for any e-prescribing network. Allscripts’s EHR technology
relied on a centralized “hub” infrastructure for all of its customers, meaning that if Allscripts
multihomed with an additional e-prescribing network, the added e-prescribing network could
quickly route e-prescriptions to and from Allscripts’s entire e-prescribing customer base.
Allscripts’s exclusivity was critical to Surescripts two reasons: (1) Allscripts was one of the few
EHRs that was multihoming, using Emdeon as an alternative routing network to Surescripts,
which made Emdeon a more viable threat to Surescripts; and (2) Allscripts had implemented a
new business model in eligibility that cut out Surescripts as the middleman.

101.  First, Allscripts had contracted with Emdeon for routing since 2007. This
connection allowed Allscripts to route prescriptions to Emdeon’s pharmacy customers without
utilizing the Surescripts network. Emdeon paid Allscripts a routing transaction incentive fee that
was at least jjjjifj bigher than what Surescripts paid Allscripts.

102.  Surescripts recognized that Allscripts was crucial to Emdeon gaining scale in
routing, overcoming the chicken-and-egg problem, and offering increased competition and lower
prices. Access to Allscripts’s routing transaction volume (through its prescribers) made Emdeon
more attractive to potential pharmacy customers. In a November 17, 2009 email, a senior

Surescripts executive wrote that in order to prevent Emdeon from solving the chicken-and-egg
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problem, “[t]he key to Emdeon is Allscripts(] (i.e., the key to fighting eRx networks [Emdeon] is
containing their access to POC {point of care, i.e., prescribers]).”

103.  Second, in September 2009, before Surescripts implemented its loyalty and
exclusive contracts, Surescripts learned that Allscripts was transmitting eligibility requests
around Surescripts’s network directly to a PBM called SXC Health Solutions. This practice of
developing “direct connections” for eligibility with PBMs represented a different means for
Allscripts to receive eligibility information from PBMs and, more broadly, a different model for
e-prescribing, one that cut out Surescripts as a middleman. From Surescripts’s perspective,
Allscripts’s development of direct connections to PBMs made Allscripts “a major competitor and
our largest current risk™ in eligibility.

104. By May 2010, Allscripts sold or was attempting to sell direct connections to its
prescriber network to at least six PBMs, often at prices below Surescripts’s.

105.  For example, Allscripts charged at least one PBM a per-transaction price i
lower than what that same PBM was paying to Surescripts for the same eligibility transaction.

106. PBMs hoped their relationships with EHRs would create a more competitive,
innovative market that would exert pressure on Surescripts to innovate. Many customers have
complained that Surescripts’s eligibility transaction is “not a reliable process™ because it
provides only static, non-patient specific formulary information.

107.  Surescripts realized that Allscripts’s direct eligibility connections were “a long-
term potential threat[] coming true.”

1. Surescripts locks up Allscripts in 2010.

108.  Facing these threats, Surescripts implemented a “full combat strategy™ to “lock up

... Allscripts” through an exclusive contract with Allscripts, which Allscripts and Surcscripts

signed on May 31, 2010.
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109.  As the preamble to that contract states, “the purpose of this [agreement] is to enter
into a long term arrangement for [Allscripts] to utilize Surescripts exclusively” for both routing
and eligibility.

110.  The 2010 contract had a term of four years and included several provisions
tailored specifically to Allscripts to ensure exclusivity from Allscripts for both routing and
eligibility.

11L.  First, Surescripts required Allscripts to terminate its routing connection to the
Emdeon network at the expiration of Allscripts’s contract with Emdeon in June 2013. Allscripts,
despite its objections, agreed to this requirement to avoid losing access to Surescripts’s network.
Surescripts’s network is a “‘must-have” for nearly all EHRs because EHRs must connect to
pharmacies and PBMs to e-prescribe. Allscripts terminated its relationship with Emdeon on June
20, 2013.

112.  Second, Surescripts grandfathered in Allscripts’s current direct connections with
PBMs but prohibited Allscripts from renewing its eligibility contracts with those PBMs and from

proactively marketing or entering into new eligibility agreements with PBMs. Surescripts also

required Allscripts to
B Acoin, I
-

113, Third, Surescripts imposed a “right of first refusal” procedure on Allscripts’s e-
prescribing business: If any third party sought to do business with Allscripts in either routing or
eligibility, Allscripts was required to set up a meeting with Surescripts and that third party “to

facilitate a connection between such [third party] and Surescripts.” Only if the third party did not
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want to do business with Surescripts after this meeting could Allscripts engage in business
discussions with the third party for routing or eligibility.

114, Fourth, Surescripts required Allscripts to remind its sales and business
development personnel annually of the above terms, and Surescripts maintained the right to
“review and comment” on such annual reminders.

115.  Allscripts lamented that it had “no choice” but to enter into this agreement as
Surescripts was a “must-have” connectivity vendor, and without a contract, Allscripts would be
unable to connect to pharmacies and PBMs and thus be unable to e-prescribe.

116.  Surescripts realized that Allscripts was key to crushing Emdeon’s ability to
expand and quashing any altemative e-prescribing business model via Allscripts’s direct
connections to PBMs. Surescripts thus provided Allscripts with “enhanced” or “relatively more
attractive revenue sharing.” Specifically, Surescripts paid Allscripts an incentive of JJjjjjj of the
routing and eligibility fees paid by pharmacy and PBM customers for each transaction,
substantially more than similarly situated EHRs. One slide from an internal Surescripts
presentation, reproduced below, described an early version of its 2010 deal with Allscripts by
including a picture of the movie poster from the 2009 film “The Proposal,” which included the

slogan “HERE COMES THE BRIBE.”
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117. In the five years following the execution of the contract, Surescripts paid

Allscripts approximately [l in incentives for routing and eligibility.

2. Surescripts locks up Allscripts again in 2015.

118. In 2014, though Surescripts had successfully forced Allscripts to sever its routing
connection with Emdeon, Surescripts still worried that Allscripts would restart multihoming,
using Emdeon as an alternative, which would, in the words of Greg Hansen, Surescripts’s then-
Executive Vice President and Chief Customer Officer, “create what 1s essentially a bidding war

for [Allscripts’s prescribers’] transactions or access to their physician community.”
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119.  That same executive feared that Allscripts “intend{ed] to monetize access to their
physician community,” and Surescripts’s CEO wrote that Allscripts “[is] counting on defection
from our owners to shift the balance of economic power from Pharmacies/PBMs to Physicians.”

120.  To stifle this “bidding war” and maintain this “balance of economic power,”
Surescripts engaged in a renewed campaign to force Allscripts into exclusivity.

121.  In the second half of 2014, Surescripts threatened to withhold Allscripts’s access

7 L 13

to Surescripts’s “must-have” e-prescribing network for routing and eligibility. Allscripts in turn
feared [ i Allscripts did not sign a new exclusive
agreement with Surescripts.

122.  During the same time period, to secure Allscripts’s exclusivity, Surescripts also
threatened (1) to bar Allscripts from using eligibility information obtained from Surescripts’s
network for Aliscripts’s electronic prior authorization transactions, which increases efficiency
between prescribers and pharmacies by reducing the time it takes to receive pre-approval for
certain prescription drugs from a patient’s insurer; (2) to cut Allscripts off from Surescripts’s
pharmacy directory, which is necessary to allow a prescriber to locate a patient’s preferred
pharmacy; and (3) to sever Allscripts’s access to a separate service called medication history,
which Allscripts’s prescribers used in both acute and ambulatory settings.

123, Surescripts also sought to impose a penalty on Allscripts by making Allscripts pay
millions of dollars if Allscripts did not enter into an exclusive agreement. For example,
Surescripts sent Allscripts an approximately il rctroactive invoice for Allscripts’s use
of what was supposed to be a separate free service offered by Surescripts if Allscripts did not
agree to the exclusivity terms Surescripts had proposed. Surescripts also withheld over i}

I in loyalty incentive payments to Allscripts until Allscripts signed the contract.
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124.  Surescripts referred to these tactics as “nuclear missile[s]” and admitted they were
designed to ensure that Allscripts would continue to use Surescripts exclusively. Both
Surescripts and Allscripts understood that these tactics were meant to “exert leverage” over
Allscripts to force it to sign an exclusive agreement for routing and eligibility.

125.  During this same period, Emdeon again attempted to sign Allscripts up as a
customer by, for example, offering Allscripts increasingly large up-front payments and profit-
sharing arrangements to compensate Allscripts for losing Surescripts’s incentive fees.

126. Despite Emdeon’s efforts, Surescripts’s tactics with Allscripts were successful.
On January 31, 2015, Allscripts signed a new amendment with Surescripts, extending the term of
the underlying exclusive contract for five years.

127.  On June 29, 2018, after Allscripts and Surescripts became aware that the FTC was
investigating their conduct, Allscripts and Surescripts entered into a new amendment that deleted
some of the more restrictive provisions contained in the 2010 Allscripts-Surescripts agreement

and the 2015 amendment. That 2018 amendment, however, did not alter the fact that Allscripts

was still required A
1

E. Surescripts’s scheme has succeeded in excluding all meaningful competition
from both routing and eligibility.

128.  Over the last 10 years, Emdeon attempted unsuccessfully to expand its presence
in the routing market and, later, in the eligibility market. Beginning in 2009, Emdeon attempted
to convince pharmacies and EHRs to use its network to route transactions, circumventing the
Surescripts network. Doing so would require these pharmacies and EHRs to become non-loyal to

Surescripts or RelayHealth and pay back the discounts or incentive payments pharmacies and
EHRs already received. In many cases, I
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129. However, Emdeon was not successful. Many pharmacies and EHRs refused to
connect to Emdeon, since doing so would trigger the massive penalty provisions in their

contracts with Surescripts or RelayHealth and cost routing customers millions of dollars through

increased prices or, for EHRs, decreased incentive payments. |GGG
to make up for the huge penalties inflicted on any pharmacy or EHR that chose to become non-
loyal to Surescripts. |G

130.  Surescripts executives knew that its loyalty scheme was working as intended.
They repeatedly admitted that Surescripts’s web of exclusive contracts quashed any competitive
threat. As Surescripts explained to a RelayHealth pharmacy end customer, Rite Aid, in early
2010, because of the loyalty scheme there was no price Emdeon could offer that would reduce

Rite Aid’s total routing costs:
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Clarifying the Issues

eRx/Emdeon cannot save Rite Aid money in
e-prescription routing by splitting traffic:

»  While eRxEmdeon may offer a low introductory price
they can only do so for a subset of your transactions

* Rite Aid would still need to route the great majority of
transactions through Surescripts and RelayHealth

* The lowest transaction pricing from RelayHeaith for
Surescripts connectivity is only available when routing
100% of your transactions through us

* The total costto Rite Aid to split traffic would therefore

be higher than if you continue to route 100% through
RelayHealth and Surescripts

bR CoTizeTlEt 30D 2roorlEan

131. In the above slide, Surescripts explained to Rite Aid how its loyalty scheme
disrupted the price-setting mechanism of the routing market.

132.  In September 2010, Surescripts articulated how its exclusive contracts restricted
Emdeon’s expansion and reduced its potential to reach critical mass:

Surescripts’s efforts to lock in our customers through Loyalty programs have

likely had a strong impact to Emdeon’s initial strategy. With most top Prescriber

Vendors signed to Loyalty Incentive plans, and, a significant portion of the

Pharmacy industry signed to Loyalty pricing plans (direct and via [RelayHealth]),

Emdeon’s ability to expand their direct connection to prescribers and pharmacies

has been greatly reduced. Emdeon’s ability to rapidly become a full national

alternative to Surescripts is diminished.

133, In October 2010, a Surescripts vice president wrote “the loyalty/incentive strategy

and execution made a very effective counter to the Emdeon/eRX acquisition. It[’]s nice when a

plan comes together.”
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134.  In that same month, Surescripts described how its loyalty program foreclosed
Emdeon from the market by disabling Emdeon’s ability to compete on price: “‘eRx/Emdeon can
undercut Surescripts on price, but only on a margin of volume . . . and Surescripts pricing
differential on pharmacy side and loyalty incentive program on POC side are worth more than
eRx / Emdeon’s proposition on <10% of scripts.”

135,  When Emdeon’s initial efforts to expand failed, Emdeon attempted a new strategy
designed to work around Surescripts’s massive financial penalty provisions. Emdeon resells the
Surescripts routing transaction to a group of pharmacies that use a PTV called PDX. | R
|
B VY ith the PDX pharmacies disconnected from the Surescripts network,
EHRs would be free to route directly to Emdeon without incurring Surescripts’s penalties for
being non-loyal. This is because under Surescripts’s contracts with EHRs, EHRs would not be
penalized for routing to a pharmacy that could not be reached using the Surescripts network.
Despite an organized campaign to attempt to sign up EHRSs to contingent contracts (where the

EHR would agree to route through Emdeon only if Emdeon disconnected its pharmacies from

the Surescripts network), |G
I [ the midst of this

campaign, Allscripts severed its connection with Emdeon, as required by Allscripts’s 2010

agreement with Surescripts, a move Emdeon described as [ R 2nd one that

pushed Emdeon almost completely out of the market.

136. In late 2013, Emdeon again attempted to compete with Surescripts, this time in
cligibilit. |
IS i, e =W U= =
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F. Surescripts ensures that RelayHealth does not compete in the routing

market.

137.  In 2003, Surescripts and RelayHealth signed an agreement in which RelayHealth
expressly agreed not to compete with Surescripts in routing, meaning that while RelayHealth
could resell Surescripts’s routing services to certain customers, it could not compete with
Surescripts by standing up its own routing network. As Surescripts was formulating its plan to
push its exclusive contracts into the markets, Surescripts executives knew that its most recent
agreement with RelayHealth was scheduled to expire on April 10, 2010, and along with it
RelayHealth’s contractual obligation not to compete against Surescripts in routing.

1. Surescripts recognizes the threat of competition in routing from
RelayHealth.

138.  In an August 2008 strategic risk analysis memorandum, Surescripts exccutives
recognized that RelayHealth and its corporate parent, McKesson, presented a “significant threat
in the near to longer term,” particularly the threat that “RelayHealth will create a competitive
[routing] network to [Surescripts].” Such competition from RelayHealth would cause Surescripts
to lose transaction volume but would produce consumer benefits in the form of lower prices,
increased innovation, and more choice.

139.  McKesson sells pharmaceutical and medical products as well as business services
to pharmacies, hospitals, and health systems throughout North America and internationally.
McKesson has sold and currently sells pharmacy management software to pharmacies.

McKesson has also sold EHRs to hospitals and other health systems. In fiscal year 2008,
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McKesson generated nearly $102 billion in total revenue and was ranked 15th on the Fortune
500 list,

140. In a January 2009 Surescripts presentation titled “McKesson Strategy,”
Surescripts executives worried that failure to renew a contract with RelayHeaith containing the
routing non-compete would mean that the “[r]isk of RelayHealth becoming a competitor
remains,” leaving RelayHealth free to use its business relationships with pharmacies, PBMs, and
EHRs to stand up its own routing network and go head-to-head with Surescripts. In the same
presentation, Surescripts recognized that it “[m]ay not be able to compete on transaction fees due
to lack of products/services to bundle pricing.”

141,  Surescripts executives understood that McKesson’s ownership of RelayHealth
“presents an additional threat to [Surescripts].” They recognized that McKesson was a “Fortune
15 Company” with “[$]1.4 billion in cash” and “[d]iverse product offerings that span many
healthcare markets serving many key stakeholders in healthcare.”

142.  McKesson also provided RelayHealth with an immediate customer base, as
McKesson had its own EHR and PTV offerings. In 2010, for example, McKesson owned and
operated several EHR software platforms, including McKesson Horizon Clinicals, Practice
Partner, and RelayHealth Consumer. McKesson also provided technology to pharmacies that
included routing capabilities, including its PharmacyRx pharmacy management system.

143.  Surescripts realized that RelayHealth had a “natural ability to capture 15-20% of
transaction volume” if RelayHealth started connecting just McKesson’s own pharmacy and
prescriber products, to say nothing about what gains RelayHealth would make if it started

competing in routing more broadly.
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144.  Surescripts executives also knew that RelayHealth had experience in a closely
related market, claims adjudication, a service that allows pharmacies to bill a patient’s insurer for
a prescription, usually via the PBM contracted with the patient’s insurer. Executives from both
RelayHealth and Surescripts often referred to claims adjudication as an “adjacent” market to
routing and eligibility. RelayHealth’s experience provided it with a distinct advantage to
standing up a routing network. RelayHealth already contracted with many pharmacies, PTVs,
and PBMs for claims adjudication. RelayHealth’s claims adjudication business and Surescripts’s
routing and eligibility business shared many of the same customers. In January 2009, Surescripts
wrote that RelayHealth “plays in the same space as S{urescripts] (i.e. offering connectivity
services to same customers).”

145.  Critically, RelayHealth also already had numerous contracts with both pharmacies
and EHRs due to its reseller relationship with Surescripts. In 2009, RelayHealth connected
approximately 50% of pharmacy routing transactions to the Surescripts network—including
large pharmacies like Walgreens and Rite Aid—and approximately 40% of EHR routing
transactions to the Surescripts network, including the large EHR Allscripts. RelayHealth thus
enjoyed an advantage held by no other competitor: It had already partially solved the chicken-
and-egg problem by having relationships with customers on both sides of the routing network.

146. Surescripts was concerned not only that RelayHealth would enter routing, but also
that RelayHealth would offer a lower price that Surescripts would be unable to match.
Surescripts executives believed in 2009 that the unit costs for claims adjudication were between
one and two cents and that RelayHealth could bring its e-prescribing costs down to that price
given its scale and McKesson’s funding. At that time, Surescripts’s e-prescribing unit costs were

approximately 600% higher and its net price to customers approximately 10 times higher.
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147.  Surescripts understood that, if RelayHealth “dropped the price down to il
I  they would have been able to take the business away from us.” Surescripts’s former
Chief Strategy Officer also testified that he believed RelayHealth would be able to enter at a
lower price than Surescripts could offer:

I assumed Relay and Emdeon would consider offering e-prescribing for what I

estimated to be their marginal costs that they wanted to be [Jjjij or they might
just try to undersell that and lose

to put us out of business and then combine and bundle that with their other fixed
cost infrastructures on the adjudication side.

2. Surescripts eliminates the RelayHealth threat in 2010.

148.  These fears dominated Surescripts’s negotiations with RelayHealth. As a resuit,
Surescripts’s primary goal during negotiations was to “[m]aintain current status where
RelayHealth does not become a competitor” or, as the same presentation explained, use a
strategy where Surescripts would “keep friends close but enemies closer.” RelayHealth’s own
internal documents show that since 2003, *“[t]he dominant contracting strategy . . . [was] to
prevent [RelayHealth] from competing [with Surescripts].”

149.  Surescripts achieved this goal. In its February 25, 2010 contract with
RelayHealth, Surescripts obtained RelayHealth’s renewed promise not to compete in routing for
an additional six years. Surescripts has repeatedly admitted that the sole value of this 2010
contract is that it prevents RelayHealth from competing against Surescripts in routing. One 2012
memo, circulated to senior Surescripts executives, explicitly stated, “[o]ur VAR contract
prevents them from competing against us for core e-prescribing Routing. This was a substantial
concern when we were founded [in 2008], and should still be a consideration today due to
R[elay]H[ealth]’s vast market share in the Pharmacy financial Claims Processing part of our

industry.”
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150.  As early as December 2008, Surescripts’s own documents characterized its
relationship with RelayHealth as adding very little, if any, value to e-prescribing and described
RelayHealth as a “value subtract,” writing that “the only real value that we are getting out of the
RelayHealth relationship at this point is the exclusivity.” In 2013, Surescripts executives stated
the only benefit it received from the 2010 contract with RelayHealth was that the contract
“help[ed] keep market share.” In March 2014—four years into the five-year term of the 2010
contract—Surescripts executives were still asking themselves in a presentation entitled
“RelayHealth Partnership Assessment,” “How does Surescripts + RelayHealth = more value than
Sur[e]scripts alone?” Surescripts’s then-Chief Customer Officer described RelayHealth as
“sh[*]tty, non-value added partners but at least they’re one of our biggest competitive threats.”

3. Surescripts eliminates the RelayHealth threat again in 2015,

151. In 2015, as Surescripts’s agreement with RelayHealth was nearing expiration,
Surescripts’s fears of entry by RelayHealth persisted, and so it took renewed action to neutralize
RelayHealth. On January 16, 2015, Surescripts and RelayHealth executed a three-year contract
that automatically renewed each year unless either party terminated it and is still in place today.
This contract (1) tightened RelayHealth’s loyalty requirements; and (2) exchanged the explicit
routing non-compete provision for an implicit one, requiring RelayHealth to transition its EHR
routing relationships to Surescripts directly.

152.  First, Surescripts provided additional financial incentives to RelayHealth to
remain exclusive in routing, including by changing the definition of RelayHealth’s “loyalty” to
Surescripts from a customer-by-customer basis to a platform-wide basis. See paragraph 97.

153. Second, Surescripts forced RelayHealth to terminate its routing relationships with
EHRs. RelayHealth, through its reseller arrangement with Surescripts, had connections to both

the pharmacy and the EHR sides of the routing network. Surescripts executives knew that EHRs
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were the “gatekeepers” to prescribers. A link to the EHR side is necessary to operate a two-sided
routing network, meaning that this termination would prevent RelayHealth from being a
competitive threat in routing. In exchange for removing the explicit non-compete provision from
the contract, Surescripts required RelayHealth to terminate its EHR connections for routing and
transition those relationships directly to Surescripts. RelayHealth agreed, hoping that removing
Surescripts’s control over its relationship with these customers would allow RelayHealth to
collaborate directly with EHRs on innovative valuc-added services.

154.  Surescripts executives understood that the 2015 contract continued to prevent
RelayHealth from entering the routing market despite the removal of the explicit non-compete
provision. On February 4, 2015, shortly after the 2015 contract was executed, Surescripts’s Chief
Quality Officer emailed Surescripts’s Vice President of Customer Accounts: “[CJongratulations.
This is a hugely important deal for us, cementing our position for at least several more years. |
would not want to have Relay out there competing directly against us.”

155. An internal Surescripts competition analysis from that time characterized
RelayHealth as a “Core Systemic [Competitor],” a “Direct Competitor to Core E-Prescribing
Network,” and a company that is “[a]lways one to watch since they have the assets and know-
how to be a threat.” However, that same document continued, “[Surescripts] has done an
exceptional job removing them as EHR aggregator” when assessing the competitive threat
RelayHealth posed to Surescripts in routing,.

156.  As of today, RelayHealth has not entered the routing market.
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VI. SURESCRIPTS POSSESSES MONOPOLY POWER IN EACH RELEVANT
MARKET

A. The relevant markets.

157.  There are two relevant product markets: (1) routing transactions; and (2)
eligibility transactions.

158.  Other means of transmitting routing and eligibility information (e.g., paper,
phone, fax) are not reasonably interchangeable with electronic prescribing because of safety
concerns and greater efficiencies associated with electronic prescriptions, as well as the
requirements of MIPPA, the HITECH Act, and HHS regulations.

159.  The relevant geographic market is the United States. Large pharmacy chains,
EHRs, and PBMs that make up nearly all of routing and eligibility transactions have nationwide
reach. Surescripts’s customers enter into contracts with nationwide reach, and prices and contract
terms are set at a national level. Federal laws and regulations that govern e-prescribing i.e.,
MIPPA, HITECH, and associated CMS regulations, operate on a national level, further
supporting a national geographic market.

160. Thus, the relevant markets in which to evaluate Surescripts’s conduct are
(1) routing transactions in the United States; and (2) eligibility transactions in the United States.

B. Surescripts possesses monopoly power in the relevant markets,

161.  Surescripts possesses durable monopoly power in each relevant market.

162.  Surescripts has possessed monopoly power in each relevant market from 2009 to
present.

163. There is substantial direct evidence that Surescripts possesses monopoly power.

164. Direct evidence of Surescripts’s monopoly power includes its demonstrated

ability to control price in each relevant market.
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165. Surescripts has the ability to price substantially higher than its competitors in the
routing market without losing customers. This includes both prices to pharmacies and incentives
to EHRs.

166.  Surcscripts has the ability to price substantially higher than its competitors in the
eligibility market without losing customers. This includes pricing to PBMs and incentives to
EHRs.

167.  Other direct evidence of Surescripts’s market power includes the lack of any
meaningful competition in either routing or eligibility from 2009 to the present. For example,
when Surescripts refused to do business with a customer called PrescribersConnection in 2015,
that customer was left with nowhere else to turn and as a result has had its e-prescribing
functionality permanently disabled—a situation that persists today. Surescripts’s customers agree
that there are “no 1-1 alternatives to Surescripts,” that Surescripts is a “must-have” network and
a “monopolist for a key service.”

168. There is substantial indirect evidence that Surescripts possesses monopoly power.

169.  Surescripts possesses extremely high market shares in both relevant markets.
Surescripts possesses at least 95% market share in the market for routing (by transaction
volume). Surescripts possesses at lcast 95% market share in the market for eligibility (by
transaction volume). As one Surescripts vice president put it in 2015: “We are a Monopoly when
it comes [to] Prescription Routing.” Even if routing and eligibility were to be considered part of
the same market, Surcscripts’s own then-Executive Vice President and Chief Customer Officer
testified that Surescripts’s market share in both products is “[1}ikely north of 90 percent.”

170. The markets for routing and eligibility are characterized by barriers to entry in the

form of the chicken-and-egg problem, which Surescripts’s conduct has rendered unsolvable.
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VII. SURESCRIPTS’S ANTICOMPETITIVE COURSE OF CONDUCT HARMED
COMPETITION AND CONSUMERS

171.  Surescripts’s anticompetitive course of conduct has resulted in the total exclusion
of any meaningful competition in e-prescribing, repeated threats to customers to force
exclusivity, higher prices, reduced innovation, and lower output.

A. Surescripts’s conduct forecloses each market from all meaningful
competition, eliminating consumer choice.

172.  Surescripts, whether directly or indirectly via RelayHealth, successfully imposed
loyalty requirements on nearly all of its pharmacy and PTV customers. By January 2011,
Surescripts had loyalty contracts with at least 78% of the pharmacy side of the routing market
(by transaction volume), including contracts with major pharmacies such as CVS, Walgreens,
Walmart, and Rite Aid. Nearly all of the loyalty contracts with these pharmacies have been
renewed or amended with similar loyalty provisions, and they remain in place today. Currently,
Surescripts, whether directly or indirectly via RelayHealth, has loyalty contracts with at least
79% of pharmacy routing transaction volume. These contracts therefore foreclose nearty 80% of
the pharmacy side of the routing network from potential competition. The result is to make
multihoming substantially more expensive for customers, rendering the chicken-and-egg
problem insoluble for Surescripts’s competitors.

173, Surescripts also imposed loyalty requirements on nearly all of its PBM customers.
By October 2011, Surescripts had exclusivity contracts with at least 74% of the PBM side of the
eligibility market (by transaction volume), including contracts with major PBMs such as Express
Scripts, CVS, and Medco. Nearly all of the loyalty contracts with these PBMs have been
renewed or amended with similar loyalty provisions, and they remain in place today. Currently,
Surescripts has exclusivity contracts with at least 78% of PBM eligibility transaction volume.

These contracts therefore foreclose nearly 80% of the PBM side of the eligibility network from
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potential competition. The result is to make multihoming substantially more expensive for
customers, rendering the chicken-and-egg problem insoluble for competitors.

174.  Surescripts, whether directly or indirectly via RelayHealth, also imposed loyalty
requirements on nearly all of its EHR customers. By November 2010, Surescripts had exclusivity
contracts with at least 81% of the EHR routing market and at least 78% of the EHR eligibility
market (both measured by transaction volume), including contracts with major EHRs such as
Allscripts, Epic, and eClinicalWorks. Nearly all of the loyalty contracts with these entities have
been renewed or amended with similar loyalty provisions, and they remain in place today.
Currently, Surescripts—which in 2015 took direct control over nearly all of RelayHealth’s
routing contracts with EHRs—has loyalty contracts with at least 87% of EHR routing and
eligibility transaction volume. These contracts therefore foreclose well over 80% of the EHR
sides of the routing and eligibility networks from potential competition. The result is to make
multihoming substantially more expensive for customers, rendering the chicken-and-egg
problem insoluble for competitors.

175. The foreclosure percentages in paragraphs 172-174 likely understate the
foreclosure effects of Surescripts’s conduct, which is based on contracts for Surescripts’s largest
routing and eligibility customers. There is a “long tail” of smaller Surescripts customers that are
also foreclosed by the same loyalty contracts described above, which only further increases the
percentage of each side of each market that Surescripts has been able to foreclose.

176.  Surescripts’s loyalty contracts disrupt competition in routing and eligibility.
Because Surescripts has foreclosed at least 70-80% of each of the routing and eligibility markets,
even when a competitor offers lower per-transaction prices, no customer will do business with

that competitor because that competitor cannot lower the customer’s total e-prescribing cost.
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Because of Surescripts’s conduct, no competitor can gain enough scale to solve the chicken-and-
egg problem and compete with Surescripts. Customers, including PBMs, EHRs, and pharmacies,
are all harmed by not having any choice of routing or eligibility provider.

177. A pharmacy would sign up with a Surescripts competitor-—and thus incur non-
loyalty penalties via higher prices or clawbacks—only if the competitor can route enough
prescriptions from EHRs that are priced low enough to create sufficient savings to offset the
pharmacy’s losses from the foregone Surescripts discounts. Likewise, an EHR will sign up with
a Surescripts competitor—and thus incur non-loyalty penalties via eliminated incentive payments
or clawbacks—only if the competitor can pay the EHR high enough incentives on a sufficient
number of transactions to offset the EHR’s losses from the foregone Surescripts payments. This
same logic applies to PBMs and EHRs for eligibility.

178.  Surescripts’s loyalty regime ensures that no customer could ever attain a lower
total cost by multihoming, even if Emdeon or some other competitor offered that customer, in
the words of one of Surescripts’s former vice presidents, “some phenomenally low amount” on
the transactions sent through Emdeon’s network.

179. Pharmacies and PBMs receive discounts from Surescripts in exchange for
agreeing to exclusivity. A competing platform that sought to convince a pharmacy or PBM to
multihome would need to offer a lower price to compensate that customer for losing its loyalty
discount with Surescripts. Due to the limited connections to EHRs that a competing platform
could offer, the compensating price would have to be negative, meaning the competing platform
would have to pay pharmacies and PBMs for each routing and eligibility transaction.

180.  Similarly, EHRs receive incentive fees from Surescripts in exchange for agreeing

to exclusivity. A competing platform that sought to convince an EHR to multihome would need
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to offer higher incentive fees to compensate that customer for losing its incentive fees from
Surescripts. Due to the limited connections to pharmacies and PBMs that a competing platform
could offer, the compensating incentive fees would be unprofitable for an equally efficient
competitor.

181. By foreclosing approximately 80% of both markets and making the chicken-and-
egg problem insoluble, Surescripts has ensured that no other competitor can be or remain viable
in either routing or eligibility, or both.

B. Surescripts forces its routing and eligibility customers into exclusivity.

182. Many pharmacy, PBM, and EHR customers that have entered into loyalty
contracts with Surescripts would prefer the option of having a competing network for routing and
eligibility. However, because these pharmacies, PBMs, and EHRs compete with other
pharmacies, PBMs, and EHRs, they cannot absorb higher e-prescribing costs and remain
competitive. Thus, Surescripts's customers lack the realistic ability to refuse Surescripts’s loyalty
requirements or pricing.

183.  As one Surescripts EHR customer explained, despite “strongly object[ing] to the
. .. exclusivity provisions™ in Surescripts’s contract, it had no choice but to agree to Surescripts’s
exclusivity provision “[bjecause there were no alternative providers that could meet all of its
needs.” Though the customer recognized “that the inclusion of the exclusivity provisions
provided Surescripts with the ability to protect its dominance in the e-prescribing market place,”
the EHR customer had “to enter into a contract that included those provisions if [the EHR]
wanted to enter into e-prescribing.”

184.  Another Surescripts customer similarly feared that “Surescripts would have cut us

off” if that customer did not sign an exclusive agreement with Surescripts.
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185.  Surescripts today thus no longer competes on the merits, but instead relies on its
size, its ability to force customers into exclusivity, and the success of its loyalty program to
maintain its monopolies.

C. Surescripts’s conduct has led to higher net prices for routing and eligibility.

186. As Surescripts’s then-Vice President of Corporate Strategy testified: “[P]ricing
isn’t dictated by competition at Surescripts.”

187. But for Surescripts’s anticompetitive course of conduct, the net price (taking into
account both sides of the network) of the routing transaction would be lower. Similarly, without
Surescripts’s loyalty contracts, the net price (taking into account both sides of the network) of the
eligibility transaction would be lower.

188.  The handful of instances where a single customer uses both the Surescripts
network and the Emdeon network shows that Emdeon is able to provide lower per-transaction
prices or higher per-transaction incentives.

189. For example, Kroger is one of the last companies that uses both Emdeon and
Surescripts via RelayHealth for routing. Emdeon charges Kroger pharmacies per-transaction
prices that are at least [} 1ower than Surescripts’s prices. Similarly, Emdeon has sold the
routing transaction to one PTV customer, Rx30, at a per-transaction price 25% lower than
Surescripts’s per-transaction price, and has offered to sell to another PTV customer, QS/1, at a
per-transaction price 6-34% lower than Surescripts’s.

190.  For eligibility, Emdeon offered prices [Jjjjjiij lower than Surescripts’s. A
Surescripts PBM sales employee noted on May 20, 2015 that “competitors are under-pricing us
such as Em[]deon with Eligibility. We are hearing that Emdeon is committing to promising half
of our rate (I compared to our - We are starting to hear a significant amount of

concern that our price is too high . . . . Emdeon is making an aggressive [effort] now towards
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MedImpact. They are about [to] launch a pilot together in a [Jjjjjij transaction rate.” Yet there
is no evidence that Surescripts attempted to match Emdeon’s price for eligibility. Additionally,
Allscripts charged at least one PBM (a PBM that had a direct connection with Allscripts) a price
[l lower than what that same PBM was currently paying to Surescripts for the same eligibility
transaction.

191.  On the EHR side, Surescripts understood and acknowledged its ability to price
above the competitive level. In an email exchange conceming EHR eClinicalWorks’s attempts to
negotiate for higher incentive payments, one Surescripts executive explained to another that
“[eClinical Works’s] position in negotiating for more and more $3$ only seems relevant when
there are at least 5 more ‘Surescripts’ from which to choose. Today there is just one Surescripts.”

192.  Emdeon was willing to pay | EE - For cxample, in 2010
Emdeon paid Allscripts incentives that were Jjjjjj higher than what Surescripts and RelayHealth
paid Allscripts. And Emdeon continued to pay Allscripts incentives that were ] higher
than Surescripts’s until Allscripts was forced to disconnect from Emdeon in June 2013. Emdeon
has also offered to pay I

193.  Because the loyalty contracts limited competitors’ expansion, and thereby reduced
pharmacies’, PBMs’, and EHRs’ leverage with Surescripts, the contracts have enabled
Surescripts, free from competitive discipline, to continue to demand higher prices from
customers.

194.  For example, in April 2012, Surescripts increased transaction prices (by
decreasing incentive payments) on all EHRs for both routing and eligibility. In contemporaneous
documents, Surescripts recognized that it was able to use its monopoly power to take money

away from EHRs by decreasing these incentive payments. Indeed, no EHR was able to avoid
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these incentive payment reductions. No EHR moved its business to a Surescripts competitor or
refused to do business with Surescripts as a result of this price increase.

195. As another example, in July 2013, Surescripts analyzed the impact of Allscripts’s
June 20, 2013 termination of its relationship with Emdeon, which Surescripts required Allscripts
to do in the 2010 Surescripts-Allscripts agreement. In a presentation that was circulated and
commented on by senior Surescripts executives, Surescripts concluded that, because Allscripts
had to stop using the cheaper Emdeon network and now had to route its volume through the
more expensive Surescripts network, those few pharmacy customers that were not loyal to
Surescripts were “feeling economic pain” and “paying ‘more at the pump.’” This same
presentation calculated exactly how much “economic pain” its pharmacy customers such as
Kroger were experiencing: Because Kroger no longer got its Allscripts prescriptions at Emdeon’s
I per-transaction rate, but now had to pay Surescripts’s [l per transaction rate—a [l
increase—Surescripts estimated that Kroger was paying an extra [l in increased routing
costs per year. Kroger documented that the result of being forced to pay Surescripts’s mgher
prices meant that its routing costs “increased significantly,” by approximately -

D. Surescripts’s conduct has reduced innovation in routing and eligibility.

196.  Surescripts’s dominance over routing and eligibility has allowed it to control the
rate of innovation, or lack thereof. A lack of competitive discipline and customers’ inability to
change e-prescribing vendors has led to reduced innovation in e-prescribing. As one RelayHealth
senior executive testified: “I can tell that in general that the industry wants e-prescribing to
evolve, and it’s not.”

197.  Surescripts agrees. As Surescripts’s former Chief Strategy Officer testified, from
the time he joined Surescripts until when he left in 2012, that he “saw a bloated organization that

wasn’t lowering cost, not delivering where people would feel like they were true customers.” A
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January 2013 Surescripts presentation forwarded to Surescripts’s Executive Vice President and
Chief Customer Officer summarized the issue aptly: “There’s a ‘we’ve got such a dominant
market position in e-prescriptions, who’s going to come in and threaten us?’ attitude.”

198. Surescripts’s agreements with RelayHealth provide examples of how, in
RelayHealth’s words, “[t]he current [RelayHealth] relationship with [Surescripts] . . . inhibits
innovation.”

199.  Significantly, this innovation would have occurred in not just the routing market,
but also in the eligibility market. Because of Surescripts’s conduct, however, consumers have
had to wait many years to receive the benefits of such innovation, if consumers ever received
those benefits at all.

200. For example, the 2010 Surescripts-RelayHealth contract called for the two
companies to co-develop an initial list of 27 different value-added services, including Adherence
Monitoring, Prescription History to Hospitals, Print @ Patient Cell Phone, Rx Claim Pre-
Adjudication, Real-Time Benefit Check, electronic Prior Authentication, and REMS-related
services such as prohibiting the prescribing/dispensing of medications with Risk Evaluation and
Mitigation Strategies.

201. Not one joint Surescripts-RelayHealth value-added product or service resulted
from the 2010 contract.

202. Similarly, not one joint Surescripts-RelayHealth product or service has resulted
from the 2015 contract.

203. As alleged above, see paragraphs 137-156, Surescripts repeatedly described the
sole value of its agreements with RelayHealth as keeping RelayHealth’s customers exclusive to

Surescripts and preventing RelayHealth from competing against Surescripts in routing.
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204. On numerous occasions, RelayHealth unsuccessfully attempted to collaborate
with Surescripts to develop these value-added services. One RelayHealth executive testified that
Surescripts proved to be “not very innovative or cooperative when it comes to value-added
services” and that Surescripts’s “words were much rosier than their actions, and [RelayHealth]
presented many solutions from a value-add perspective, and they seemed to fall on deaf ears, and
they were not pursued.” The failure of Surescripts and RelayHealth to collaborate “wasn’t for a
lack of trying on [RelayHealth’s] part.” Surescripts never provided an explanation to
RelayHealth as to why Surescripts chose not to collaborate with RelayHealth on any value-added
services listed in the 2010 contract.

205. For example, the 2010 contract called for Surescripts and RelayHealth to co-
develop a real-time benefit check service that would represent a significant improvement over
Surescripts’s existing eligibility service. Unlike Surescripts’s eligibility offering, which relied on
non-patient-specific, static formulary information, real-time benefit check allows a PBM to
transmit patient-specific, real-time formulary information to physicians. Surescripts has known
how to transmit such real-time formulary information since 2005, and RelayHealth expected to
co-develop this service after the signing of the 2010 contract. Indeed, RelayHealth brought up
this and other value-added services proposals at quarterly business meetings with Surescripts
from 2012 to 2014. Surescripts never engaged with RelayHealth in developing real-time benefit
check. Surescripts never shared any confidential or proprietary data, information, or technology
with RelayHealth concemning real-time benefit check or other value-added services.

206.  Only once RelayHealth understood that Surescripts had no intention to collaborate
did RelayHealth develop value-added services such as real-time benefit check on its own. As

early as 2013, RelayHealth began efforts to develop a real-time benefit check solution by itself,
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which RelayHealth brought to market in 2017. At that point, facing competition from
RelayHealth, Surescripts finally brought its own real-time benefit check service to market.

207. The harms from Surescripts’s conduct with respect to RelayHealth continue
through today. The 2015 Surescripts-RelayHealth agreement, which is currently in effect,
contains an implicit non-compete, see paragraphs 151-156, that prevents RelayHealth from
competing against Surescripts in routing.

208. Had Surescripts not completely excluded all competition from the relevant
markets—whether it was Emdeon, RelayHealth, Allscripts, or otherwise-—competitive forces
would have spurred Surescripts to innovate faster, bringing (or trying to bring) services such as
real-time benefit check to the market earlier. Consumers were harmed as a result of these
significant innovation delays.

E. Surescripts’s conduct has reduced quality in routing and eligibility.

209. Similarly, because Surescripts faces no competition, it also has no incentive to
improve its services, resulting in reduced quality to its customers. Again, Surescripts agrees: In
2015, Surescripts wrote, “[blecause we didn’t grow up in a competitive environment and we
grew up as a monopoly, we don’t have the best way of dealing with customers.”

210. Customers agree. They have echoed these critiques, complaining that Surescripts
has poor customer service, is slow to innovate, impedes EHRs’ ability to innovate due to
stringent certification requirements, and uses opaque pricing strategies. Surescripts’s own
executives report that customers use the following words to describe Surescripts: “monopoly,”
“entrenched,” “slow,” “difficult,” “misleading,” “challenging,” “inconsistent,” and “dictates.”

211.  To take one example, as early as January 2011 Surescripts knew that many of its
pharmacy customers were dissatisfied with Surescripts’s service surrounding a specific type of

routing transaction called “Denied, NewRx to Follow” or “DNTF,” which small, independent
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pharmacies believed—correctly—caused Surescripts to double-bill the pharmacies for a single
transaction. In October 2012, Surescripts calculated that it was making ‘| 2 year in
DNTF transaction charges” despite knowing that this was “a hot issue for independent
pharmacies.” Surescripts, however, did not change its practices on DNTF until April 2013, 27
months after Surescripts’s senior executives knew that Surescripts was double-billing its routing
customers.

212. Had Surescripts’s anticompetitive conduct not allowed it to maintain its monopoly
status, consumers would have been able to choose other options that could have provided better
customer service, or at least provided a competitive threat to spur Surescripts to improve the
quality of its own services. But because Surescripts has unlawfully maintained its monopolies
through its exclusive dealing and other anticompetitive arrangements with RelayHealth and
Allscripts, consumers have been denied the quality improvements that competition brings.

F. Surescripts’s conduct has reduced quality-adjusted output and overall
transaction output.

213.  Surescripts’s conduct has reduced innovation and thus has also reduced quality-
adjusted output. But for Surescripts’s conduct, there would be more and faster innovation in the
routing and eligibility markets.

214. In addition to quality-adjusted output, Surescripts’s conduct has also reduced
output as measured by transaction volume. As of 2017, 69% of doctors were utilizing e-
prescribing. But for Surescripts’s conduct, competition for prescribers (via their EHRs) would
likely result in higher incentive payments to EHRs, which would in turn provide incentives to
EHRs to increase its doctors’ utilization of e-prescribing. At least one EHR welcomed the idea of

higher incentives tied to growth: “[W]e would welcome an additional ‘target’ level whereby the
incentive would increase . . . as the volume grows.” And [
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|
. ____________________________|
Surescripts, however, rejected these options in favor of contractual language that implemented its
loyalty scheme.

215.  Additionally, Surescripts’s stringent certification requirements have delayed
adoption and utilization of e-prescribing. Absent the restraints, increased price, innovation, and
quality competition among networks for EHR volume would likely further incentivize or enable

EHRs to increase the utilization of e-prescribing among doctors.

G. There is no legitimate procompetitive business justification for Surescripts’s
conduct.

216.  As the Senior Vice President of one of Surescripts’s large hospital system
customers wrote in a March 2, 2011 letter to Surescripts’s CEO expressing his “deep concern”
about Surescripts’s exclusivity requirements: “There is no conceivable justification for this
policy other than Surescripts’ desire to maintain an e-prescribing monopoly.”

217.  Surescripts’s exclusivity requirements do not serve any legitimate procompetitive
business purpose. Increases in adoption and utilization were largely driven by incentives under
MIPPA, the HITECH Act, and a broader movement towards computerized health records
generally. See paragraphs 33-39. While incentive payments to EHRs may increase output, the
exclusivity provisions to which those incentives are tied do not enhance or otherwise further the
adoption or utilization of e-prescribing.

218. Surescripts’s exclusivity requirements were not reasonably necessary to reduce
prices. Moreover, Surescripts could have accomplished this objective through less restrictive

alternatives, primarily through discounts based on volume, not loyalty.
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219.  Surescripts is not a natural monopoly. E-prescribing customers treat Surescripts
like any other vendor, seeking out alternatives to Surescripts for routing and eligibility. A small
number of customers use multiple networks. At least one smaller-scale competitor, Emdeon, has
offered lower pricing and higher incentive payments.

220. There is no legitimate procompetitive justification for the features in Surescripts’s
contracts with Allscripts discussed in paragraphs 100-127 above. Indeed, though it was only after
Surescripts and Allscripts became aware of the FTC’s investigation, Surescripts and Allscripts
dropped many of these provisions, yet Surescripts is still able to provide routing and eligibility
services to Allscripts today.

221. There is no legitimate procompetitive justification for Surescripts’s routing non-
compete with RelayHealth. Other provisions in the 2010 contract provided strong protections for
any of Surescripts’s proprietary information. Any proprietary information disclosed by either
party to the other in connection with the agreement was protected by the recipient party from
disclosure to others. Any documentation provided by Surescripts under the 2010 contract was
designated proprietary to Surescripts, and RelayHealth could not copy or use that documentation
in any way other than as specifically authorized by the agreement.

VIII. VIOLATIONS OF SECTION 5 OF THE FTC ACT

COUNTI

Monopolization of Routing Arising under Section 2 of the Sherman Act
222.  The FTC re-alleges and incorporates by reference the allegations in paragraphs 1-
221 above.
223. At all relevant times, Surescripts has had monopoly power in the United States

with respect to routing.
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224.  Surescripts has willfully maintained its monopoly power through its course of
anticompetitive conduct, including its exclusive or de facto exclusive agreements with
pharmacies, PTVs, and EHRs, requiring those entities to use the Surescripts network exclusively
or nearly exclusively for routing, as well as the non-compete provisions in its contracts with
RelayHealth. Collectively, Surescripts’s contracts substantially foreclose the routing market from
actual and potential competition. Through its course of conduct, Surescripts has excluded
competition and willfully maintained its monopoly in routing by not competing on the merits.

225. There is no valid procompetitive justification for Surescripts’s exclusionary
conduct in the routing market.

226. Surescripts’s anticompetitive acts violate Section 2 of the Sherman Act and thus
constitute an unfair method of competition, in violation of Section 5(a) of the FTC Act, 15
U.S.C. § 45(a).

COUNTII
Monopolization of Eligibility Arising under Section 2 of the Sherman Act

227. The FTC re-alleges and incorporates by reference the allegations in paragraphs 1-
221 above.

228.  Atall relevant times, Surescripts has had monopoly power in the United States
with respect to eligibility.

229.  Surescripts has willfully maintained its monopoly power through its course of
anticompetitive conduct, including its exclusive or de facto exclusive agreements with PBMs and
EHRs, requiring those entities to use the Surescripts network exclusively or nearly exclusively
for eligibility. Surescripts has also maintained its monopoly power by entering into an especially
restrictive agreement for eligibility with Allscripts. Collectively, Surescripts’s contracts
substantially foreclose the eligibility market from potential competition. Through its course of
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conduct, Surescripts has excluded competition and willfully maintained its monopoly in
eligibility by not competing on the merits.

230. There is no valid procompetitive justification for Surescripts’s exclusionary
conduct in the eligibility market.

231. Surescripts’s anticompetitive acts violate Section 2 of the Sherman Act and thus
constitute an unfair method of competition, in violation of Section 5(a) of the FTC Act, 15
U.S.C. § 45(a).

IX. PRAYER FOR RELIEF

WHEREFORE, Section 13(b) of the FTC Act, 15 U.S.C. § 53(b), empowers this Court to
issue a permanent injunction against violations of the FTC Act; therefore, the FTC requests that
this Court, as authorized by 15 U.S.C. § 53(b), 15 U.S.C. § 26, and its own equitable powers,

enter final judgment against Defendants, declaring, ordering, and adjudging:

1. That Surescripts’s course of conduct violates Section 5(a) of the FTC Act, 15
U.S.C. § 45(a);
2. That Defendant is permanently enjoined from engaging in similar and related

conduct in the future; and

3 That the Court grant other such equitable relief, including equitable monetary
relief, as the Court finds necessary to redress and prevent recurrence of
Defendants’ violations of Section 5(a) of the FTC Act, 15 U.S.C. § 45(a), as

alleged herein.
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Synopsis

Background: Federal Trade Commission (FTC) brought
action against health information technology company
alleging a monopolization claim under the Sherman Act
for mainfaining a monopoly in two markets through
anticompetitive conduct, and requesting equitable relief,
including a permanent injunction, and monetary relief.
Company moved to dismiss for lack of subject matter
jurisdiction and failure to state a claim.

Holdings: The District Court, John D. Bates, Senior District
Judge, held that:

statute allowing FTC to seek a permanent injunction for
alleged violations of any law enforced by FTC in proper cases
did not create a threshold jurisdictional requirement that the
case be proper before being heard in federal district court;

FTC adequately pled a proper monopolization claim against
health information technology company under the Sherman
Act;

FTC alleged facts sufficient to state a claim that company
maintained its monopoly over the routing and eligibility
markets through exclusionary conduct; and

FTC adequately pleaded its claim that company's loyalty

programs foreclosed competition in a substantial share of line
of commerce affected.

Motion denied.
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*94 Bradley Albert, Federal Trade Commission, Markus H.
Meier, Federal Trade Commission Bureau of Commission, D,
Patrick Huyett, David B. Schwartz, Joseph P. Mathias, Tanya
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LLP, Washington, DC, Alexander E. Reicher, Alfred C.
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MEMORANDUM OPINION
JOHN D. BATES, United States District Judge

The Federal Trade Commission petitions this Court for
equitable relief, including a permanent injunction and
monetary relief, against Surescripts, LLC pursuant to Section
13(b) of the FTC Act. See 15 U.S.C. § 53(b). The FTC
alleges that Surescripts has violated Section 2 of the Sherman
Act by tnaintaining a monopoly in two markets—electronic
prescription routing and eligibility {(explained below)—
through anticompetitive conduct, including an exclusive
loyalty-based pricing policy. Surescripts moves to dismiss,
arguing (1) that the Court lacks subject matter jurisdiction
under Section 13(b) of the FTC Act, and (2) that the FTC
fails to state a claim under Section 2 of the Sherman
Act because *95 it does not allege either that Surescripts
employed predatory pricing or that Surescripts's market
behavior violated the rule of reason. For the reasons explained
below, the Court will deny Surescripts's motion.

Background

At the pleadings stage, the Court assumes the facts alleged
in the complaint are true and presents them in the light
most favorable to the plaintiffi—here, the FTC. Felter
v. Kempthorne. 473 F.3d 1255, 1257 (D.C. Cir. 2007).
Surescripts is a health information technology company
operating in two complementary markets: electronic
prescription routing (“routing”} and eligibility, collectively
known as “e-prescribing.” Compl. for Injunctive & Other
Equitable Retief (“Compl.”} [ECF No. 1] 1 1. Routing
involves the transmission of prescription-related data from
a prescriber to a pharmacy via the prescriber's electronic
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health record (“EHR”) system. Id. Eligibility involves the
transmission of a patient's formulary and benefit information
from a payer (often the patient's pharmacy benefit manager
(“PBM"™)) to a prescriber's EHR. Id. Surescripts charges
pharmacies a fee for each routing transaction and charges
PBMs a fee for each eligibility transaction. Id. { 49.

According to the FTC, Surescripts maintains at least a 95%
share (by transaction volume) in each market using various
anticompetitive measures. I1d. §f 2-3. Beginning around
2009, Surescripts implemented a pricing policy that rewarded
“loyal” (i.e., exclusive) customers with lower prices. Id.
2. “To be considered exclusive, Surescripts requires that a
pharmacy ... route 100% of its transactions through and
only through the Surescripts network.” Id, ¥ 66 (internal
quotation marks omitted). “The same structure exists for
PBM:s in eligibility.” Id. 9 67. For routing, the cost to non-
loyal customers varies by volume, but can be as high as
[redacted] more than for loyal customers; for eligibility, as
high as [redacted] more. Ld. § 70-71. Surescripts structured
its contracts with EHR providers such that loyalty in either the
routing or eligibility markets resulted in an incentive payment
to the EHR provider of [redacted] of the fees paid by the
customers in that market; exclusivity in both markets resulted
in an incentive payment of {redacted] of the fees from both
markets. 1d. 1 77.

The FTC contends that “[tlhose effectively exclusive
contracts foreclosed at least 70% of each market, eliminating
multiple competitive attempts from other companies ... that
offered lower prices and greater innovation.” Id. § 3. The FTC
notes that these loyalty contracts are especially effective at
excluding competiticn in the routing and eligibility markets
because, given Surescripts's dominant position, almost all
market entrants must compete for customers who already
use Surescripts. Id. 9 32. To gain a foothold in either
market, entrants must convince customers to engage in
“multihoming,” or the simultaneous use of Surescripts as
well as one or more competitors. Id. The FTC alleges
that, by raising the cost of multihoming, Surescripts
hindered customers' ability to “multihome” and “significantly
elevat[ed}] the critical mass [of initial customers] a Surescripts
competitor would need to become a viable network in either
routing or eligibility.” Id.

Beyond the loyalty program, Surescripts employed “threats
and other non-merits based competition” to keep its
customers from working with its competitors. 1d. § 4. For
instance, when a competitor, Emdeon, attempted to enter
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the market through contracts with Allscripts, a large EHR,
Surescripts relied on its market power to force Allscripts into
exclusive contracts that prevented a renewal of Allscripts's
*@6 contract with Emdeon. Id. ] 110-11. Surescripts
also entered into a non-compete agreement with another
competitor, RelayHealth, which prevented RelayHealth from
capturing up to 15-20% of the routing market. Id.
5; see also id. Y 38-99. The FTC alleges that these
exclusive arrangements have allowed Superscripts to impose
heightened prices on large portions of the markets, see, e.g.,
id. 91 1187-95, and have stifled innovation and reduced
quality in the two e-prescribing markets, id. 1Y 196-215.

Surescripts moves to dismiss the FTC's complaint, arguing
that this case is both procedurally and substantively defective.
Surescripts, LLC's Mot. to Dismiss Compl. (“Def.'s Mot.”)
[ECF No. 32] 9 1-3. First, Surescripts arguecs that the
Court lacks subject matter jurisdiction over the request for a
permanent injunction because the FTC cannot establish that
this case is “proper” under Section 13(b) of the FTC Act. Id.
9 1; see_also 15 U.S.C. § 53ib). Second, Surescripts argues
that the FTC's complaint fails to state a claim under Section 2
of the Sherman Act because it does not allege that the prices
offered by Surescripts were predatory or that Surescripts's
market practices violated the rule of reason. Def.'s Mot. § 2—
3.

Legal Standard

When considering a motion to dismiss under Federal Rule
of Civil Procedure 12(b)(6), a court presumes the truth of
a complaint's factual allegations, though it is “not bound
to accept as true a legal conclusion couched as a factual
allegation:” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555,
127 S.Ct. 1955, 167 L.Ed.2d 929 (2007) (internal quotation
omitted). The court then asks whether the facts alleged suffice
“to state a claim to relief that is plausible on its face.” Ashcroft
v. Igbal, 556 U.5. 662, 678, 129 S.Ct. 1937, 173 L.Ed.2d
868 (2009) (internal quotation omitted). The court considers
“facts alleged in the complaint, any documents cither attached
to or incorporated in the complaint and matters of which [the
Court] may take judicial notice.” Mpov v. Rliee, 758 F.3d 285,
291 n.1 (D.C. Cir. 2014) (internal quotation omitted).

Under Rule 12(b)( 1), a court has an affirmative obligation to
ensure that it is acting within the scope of its jurisdictional
authority. Grand Lodee of the Fraternal Order of Police v.
Asheroft, 185 F. Supp. 2d 9. 13 (D.D.C. 2001). “[The] court
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must dismiss a case when it lacks subject matter jurisdiction.”
Randolph v. ING Life Ins. & Annuity Co., 486 F. Supp. 2d
I, 4 (D.D.C. 2007). “[P]laintiff's factual allegations in the
complaint ... will bear closer scrutiny in resolving a 12(b)
(1) motion than in resolving a 12(b)}(6) motion for failure
to state a claim.” Grand Lodge, 185 F. Supp. 2d at 13
14 (internal quotation marks omitted). And the court may
consider material other than allegations in the complaint in
determining whether it has jurisdiction to hear the case. See
Settles v. U.S. Parole Comm’n, 429 F.3d 1098, 1107 (D.C. Cir.
2005).

Analysis
I. Subject Matter Jurisdiction Linder Section 13{b)

Surescripts first contends that the Court lacks subject matter
jurisdiction over this dispute. Mem. in Supp. of Surescripts,
LLC's Mot. to Dismiss Comp!. (“Def.’'s Mem.”) [ECF No. 32]
at 13-29. Surescripts argues that Section 13(b) of the FTC
Act limits the Court's power to issue permanent injunctions
upon request by the FTC to “proper cases,” which Surescripts
interprets as “routine, straightforward” cases. Id. at 17—18; see
also 15 U.S.C. § 53{b). This case, Surescripts continues, does
not qualify as routine or straightforward because it involves
complex and novel *97 issues of antitrust law, such as how
to understand the two-sided e-prescription markets of routing
and eligibility in light of the Supreme Court's recent decision
in Ohio v. American Express Co. {“*Amex™}, LS.

138 5. Ct. 2274, 201 L.Ed.2d 678 (2018). Def.'s Mem. at 24—
29.

The FTC responds in two ways. First, the FTC argues that
the “proper cases” language in Section 13(b) does not limit
courts' jurisdiction to hear cases brought under the Act. PL.
FTC's Mem. of Law in Opp'n to Def, Surescripts, LLC's Mot.
to Dismiss Compl. (“Pl.'s Opp'n™} [ECF No. 36] at 10-12.
The FTC argues that the language of Section 13(b) does not
clearly speak to courts' power to adjudicate such claims. Pl.’s
Opp'n at 1 (citing Arbaugh v. Y&H Corp., 546 U.5. 500,
515-16, 126 S.Ct. 1235, 163 L.Ed.2d 1097 (2006)). Second,
the FTC contends that this case is “proper” because that term
Jjust means “any case in which a permanent injunction would
be ‘appropriate,’ i.c., any case in which a law enforced by the
FTC has been violated and equitable remedies are needed to
make harmed consumers whole.” Id. at 13. The FTC has the
stronger argument on both points.

A. Whether “Proper Cases” Is a Jurisdictional Requirement

The Supreme Court has established a clear-statement
rule for determining whether statutory elements constitute
jurisdictional requirements. See Arbaugh, 546 U.S. at
515, 126 5.Ct. 1235, “[W]hen Congress does not rank a
statutory limitation ... as jurisdictional, courts should treat
the restriction as nonjurisdictional in character.” [d. at 516,
126 S.Ct. 1235. Here, the relevant provision reads: “in proper
cases the Commission may seck, and after proper proof,
the court may issue, a permanent injunction.” 15 U.S.C.
§ 53ib). Neither this specific provision nor Section 13(b)'s
broader framework for seeking equitable relief even include
the word “jurisdiction,” let alone a clear statement that
any of the statutory requirements are jurisdictional. As the
Third Circuit recently concluded when analyzing the same
provision, “Section 13(b) includes no indicia that Congress
intended to rank a statutory limitation ... as jurisdictional.”
FTC v. Shire ViroPharma, Ine., 917 F.3d 147, 154 (3d Cir.
2019) (internal quotation marks omitted).

Surescripts's best textual argument for reading “proper
cases™ as a jurisdictional requirement comes from the label
of Section 13(a)—"“Power of Commission; jurisdiction of
courts.” Reply Mem. in Supp. of Surescripts, LLC's Mot. to
Dismiss Compl. (*Def.'s Reply”) [ECF No. 39] at 4. Because
Section 13(a) “is identical to Section 13(b) in structure,”
Surescripts argues that the latter section too should be read
as jurisdictional. Id. Under Arbaugh, however, the inquiry is
whether Congress “clearly states that a threshold limitation on
a statute's scope” is jurisdictional, and Surescripts's structural
argument from Section 13(a)'s label falls short of this high
bar. 546 U.S. at 515, 126 S.Cr. 1235 (emphasis added).
Indeed, Section 13(b)—the actual section at issue here
has a separate and distinct label (“Temporary restraining
orders; preliminary injunctions™) that does not include any
reference to jurisdiction. See 15 U.5.C. § 53(a){b}; cf. Reed
Elsevier,_In¢. v. Muchnick, 539 U.S. 154, 164, 130 S.Ct.
1237, 176 L.Ed.2d 18 (2010} (noting that the Copyright
Act's registration requirement for bringing an infringement
action “is located in a provision ‘separate’ from those
granting federal courts subject-matter jurisdiction over those
respective claims™).

Surescripts also emphasizes that the FTC has itself cited
Section 13(b) as the basis for personal jurisdiction and
as “empower[ing] this Court to issue a permanent *98
injunction.” See Defl's Reply at 4 (internal quotation and
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emphasis omitted); see also Compl. at 54. But the agency's
framing of this language as “empower[ing]” the Court does
not thereby transform the language of Section 13(b) into a
threshold jurisdictional requirement.

Finally, although not dispositive, it is worth noting that the
opposite conclusion would create a cumbersome threshold
test whenever the FTC seeks a permanent injunction. Pl.'s
Opp'n at 20-21: see also Tr. of Mot. Hr'g [ECF No. 41] at
49:3-6 (arguing that the FTC's “interpretation is the one that
relies on the plain language of the statute and doesn't saddle
the Court with the burden of deciding what a routine case
is or not™). Under defendant's jurisdictional interpretation,
courts would need to decide whether the claims brought are
“straightforward” or “routine” and to assess the novelty or
complexity of the claims' merits before deciding whether to
hear the case in the first place. Pl's Opp'n at 20-21. This
requirement is unwieldly and, given the dearth of textual
support for a jurisdictional reading, suggests that the “proper
cases” element is not jurisdictional.

B. Whether the FTC Pleaded a “Proper Case”

The FTC also prevails on the substance of this issue, for even
if “proper cases” is jurisdictional, the agency has pleaded
sufficient facts to clear the mark. Cf. Def.'s Reply at 3 (arguing
that the “proper cases” question can be addressed under either
Fed. R. Civ. P. 12(b)(1) or Fed. R. Civ. P. 12(b)(6)).

Surescripts argues for a narrow interpretation of “proper
cases” that limits the FTC's power to seck permanent
injunctions to instances of routine fraud or other
straightforward violations of the FTC's substantive statutes.
Def.'s Mem, at 17-18. Surescripts insists that “proper cases”
cannot consist of * ‘all cases’ in which the FTC asserts
a violation of the laws it enforces” because that would
render the phrase superfluous. Id. at 17. Surescripts also
points to the legislative history, which suggests that at least
one purpose for the permanent injunction provision was to
permit the FTC “in the routine fraud case, to merely seek a
permanent injunction in those situations in which it does not
desire to further expand upon the prohibitions of the Federal
Trade Commission Act.” Id. at 18 (internal quotation and
emphasis omitted). And Surescripts cites two cases that rely
on a narrow interpretation of “proper cases™ —FTC v. Abbott
Labs., Civ. A. No. 92-1364, 1992 WL 335442 (D.D.C. Oct.
13, 1992). and FTC v. Werld Travel Vacation Brokers, Inc.,
861 F.2d 1020 (7th Cir. 1988)}—as well as public statements

by former FTC officials framing “proper cases” as involving
straightforward violaticns. Def.'s Mem. at 13-24.

There is thus considerable weight to Surescripts's argument
that “proper cases” is not synonymous with “all cases,” for
such an interpretation would make the phrase superfluous.
At the same time, this Court's task is not to define the term
“proper cases™ for all scenarios, but to determine whether
this case is proper. The FTC grounds its legal argument here
in Circuit precedent, United States v. Microsoft Corp., 253
F.3id 34 (D.C. Cir. 2001) (en banc} (per curiam), and does not
seek to rely on its agency expertise to develop the law. See
Pl's Opp'n at 21; Tr. of Mot. Hr'g at 67:12-16 (FTC noting
that *“Microsoft is the primary authority in this case” and
suggesting that the Court will not “have to go much beyond
Microsoft”). Under such circumstances, the Court concludes
that the complaint adequately alleges a “proper case.”

*99 [n terms of the statutory text, the language of Section
13(b) affords little evidence one way or the other, but it
is at least not necessary to read the phrase “proper cases”
so narrowly as to mean “straightforward” or “non-novel”
cases, as Surescripts suggests. Def.'s Mem. at 22-24. Given
that the phrase “proper cases” is embedded in the second
“Provided” portion of Section 13(b), the phrase might be seen
as merely distinguishing between those disputes suited for a
temporary injunction—the subject of most of Section 13(b)
—and those cases better suited for a permanent injunction.
See 15 U.S.C. § 53(b). Or, given the requirement that the
FTC must present “proper proof,” “proper cases” might be
interpreted as involving disputes that do not require the
exercise of the FTC's scientific expertise. See J. Howard
Beales Il & Timothy J. Muris, Striking the Proper Balance:
Redress Linder Section 13{b}ofthe FTC Act, 79 Antitrust L.J.
1.31-33 (2013). If adistrict court determined that the targeted
entity did not have fair notice or that an administrative
proceeding would be more “proper,” then the court might
rule against a permanent injunction. See id. at 31; see also
id, at 9-13. The text alone, then, thus does not dictate either
Surescripts's narrow reading of “proper cases™ or the FTC's
broader interpretation.

Looking beyond the text, all other factors suggest that a
broader reading is correct. In terms of case law, a number
of other courts have concluded that “proper cases” include
more than “routine” violations. See. e.g., FTC v. Evans
Prods. Co., 775 F.2d 1084, 1086-87 (9th Cir. 1985) (noting
that Section 13(b) may authorize a permanent injunction in
instances beyond the routine fraud case); FTC v. AmeriDebt,
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Inc.. 373 F. Supp. 2d 558, 562—63 (D. Md. 2005) (agreeing
with the FTC's reading of “proper case” as “simply one that
involves a violation of any provision of law enforced by the
Commission” (internal quotation marks omitted)}; see also
Pl.'s Opp'n at 17-20. Indeed, the FTC states that it has often
relied on “Section 13(b) in a wide variety of non-‘routine’ ”
cases. See P1's Opp'n at 18 & n.17 (citing FTC v. Qualcomm
Inc.. 411 F.Supp.3d 658 (N.D. Cal. 2019); FTC v. Cephalon,
Inc., No. 2:08-cv-2141-MSG, 2019 WL 2111253 (E.D. Pa.
Feb. 21, 2019); FTC v. AbbVie Inc., 329 F. Supp. 3d 98 (E.D.
Pa. 2018)); see also FTC v. Mylan Labs., Inc.. 62 F. Supp. 2d
25.36 (D.D.C. 1999) (“[T]his Court finds that the permanent
injunction proviso may be used to enjoin violations of any
provision of law enforced by the FTC.” (internal quotation
marks omitted)).

Surescripts's authorities to the contrary are all wanting. In
World Travel, the Seventh Circuit held that “it is quite clear
that Congress at least expected that the FTC could rely
on [Section 13(b)] when it sought to halt a straightforward
violation of section 5 [of the FTC Act] that required no
application of the FTC's expertise to a novel regulatory
issue through administrative proceedings.” 861 F.2d at 1028
(emphasis added). Abbott Labs., quoting this language from
World Travel, noted that “Federal Courts have shied away
from accepting direct court actions by the Commission ...
if the offending conduct interjects the court into areas of
Commission expertise involving the creation and monitoring
of new concepts of unfair competitive trade practice.” 1992
WL 335442, at *2. But Abbott Labs. cites no authority
other than World Travel for this gloss on Section 13(b), and
World Travel elsewhere acknowledges that “[a] substantial
argument can be made that the statutory language, when read
with [the] legislative history, permits the FTC to proceed
under the last proviso of 13(b) for any violation of a statute
administered by the FTC.” 861 F.2d at 1028.

*[00 Surescripts's other arguments fare no better. To
the extent that the Court considers legislative history,
the Senate report cited by Surescripts does highlight
the ability of the FTC to seek a permanent injunction
immediately “in the routine fraud case.” Def.'s Mem. at 18
(quoting Senate Committee on Commerce, Magnuson-Moss
Warranty-Federal Trade Commission Improvement Act, S.
Rep. No. 93-151, at 31 (1973)). But the report does not
say that such circumstances are the ouly time that the FTC
can seek such an injunction. See id. Likewise, many of the
statements and academic articles that Surescripts marshals
from former FTC Commissioners and other agency officials

conclude that permanent injunctions are ill suited for cases
requiring the FTC's expertise and the development of law
through the administrative process, but they do not then go
on to preclude a case brought under circuit precedent. See id.
at 21-23.

Surescripts's argument thus largely rests on authorities
that acknowledge straightforward cases as the paradigm
applications of Section 13(b), but do not preclude pursuing
other claims. See Evans Prods., 775 F.2d at 1086-87. In
agreement with the clear weight of relevant cases, the Court
concludes that the FTC's complaint sufficiently pleads a
“proper” case for a permanent injunction under Section 13(b).

il. Failure to State a Claim Under Section 2 of the

Sherman Act
Surescripts next argues that the FTC's claim should be
dismissed under Fed. R. Civ. P. 12{b)(6) because the FTC's
complaint fails to allege a violation of Section 2 of the
Sherman Act. See Defl's Mem. at 29-45. First, Surescripts
suggests that the FTC's monopolization claim must fail
because Surescripts’s loyalty program was entirely optional
and, therefore, its low prices could constitute anticompetitive
conduct only if they were “predatory,” which Surescripts
denies. Id. at 30-31. Surescripts emphasizes that the FTC's
complaint did not plead the necessary elements of predatory
pricing. Id. at 33-34. Second, Surescripts argues that, even
under the framework of exclusive dealing, the FTC's claim
would fail under the rule of reason because the FTC's
complaint did not adequately allege that Surescripts's loyalty
programs created any anticompetitive effects. Id. at 3445,
Once again, the FTC has the stronger argument on both fronts.

A. Exclusionary Contracts v. Predatory Pricing

The offense of monopolization has two elements: “(1) the
possessioti of monopoly power in the relevant market and
(2) the willful acquisition or maintenance of that power as
distinguished from growth or development as a consequence
of a superior product, business acumen, or historic accident.”
United States v. Grinnell Corp., 384 U.S. 563, 370-71,
86 5.Ct. 1698, 16 L.Ed.2d 778 (1966). Surescripts does
not challenge the allegation that the cempany maintains
a monopoly over the routing and eligibility markets, see
Def.'s Mem. at 29-30, and thus the only question is whether
“Surescripts has illegally maintained its monopolies through
exclusionary conduct,” Pl.'s Opp'n at 22.
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For an exclusionary act to be anticompetitive, “it must
harm the competitive process and thereby harm consumers.”
Microsoft Corp.. 253 F.3d at 58 (emphasis omitted). Here,
the FTC alleges that Surescripts's loyalty programs—
and the implicit threat to charge non-exclusive customers
higher prices—prevented the entrance of competitors into
e-prescribing markets. Compl. § 58. The absence of
competitors, in turn, allegedly led to increased prices for
pharmacies and PBMs and lower *101 incentive payments
for EHRs. See id. 19 187-93. At least on the face of its
complaint, then, the FTC appears to allege facts sufficient to
state a claim under Section 2 of the Sherman Act. See Igbal,
556 U.S. at 678, 129 S.Ct. 1937,

Surescripts's arguments to the contrary are unavailing. First,
the company emphasizes that its loyalty programs are entirely
optional and thus do not necessarily constitute exclusive
contracts. See Def's Mem. at 31. But a contract need “not
contain specific agreements not to use the [services] of a
competitor” as long as “the practical effect ... is to prevent
such use.” Tampa Elec. Co. v. Nashville Coal Co., 365 U.S.
320,326.81 5.C1.623,5 L.Ed.2d 580 (1961) (quoting United
Shoe Mach. Corp._v. United States, 258 U.S. 451, 457,
42 S.Ct. 363, 66 L.Ed. 708 (1922)). The FTC alleges that
the threat of increased prices had the “practical effect” of
preventing customers from working with other e-prescribing
platforms, “since doing so would trigger the massive penalty
provisions in their contracts with Surescripts ... and cost
routing [and eligibility] customers millions of dollars through
increased prices or, for EHRs, decreased incentive payments.”
Compl. § 129; see also id. § 79 {(alleging that EHRs that
“violate{ ] the exclusivity commitment” must “pay back
[to Surescripts] the incentive fees for historical transaction
volume™). Surescripts highlights that some customers, like
Kroger, did manage to “multihome” and have a non-exclusive
relationship with Surescripts, Def.'s Mem. at 31, but the
test of whether a monopolist forecloses competition “is not
total foreclosure, but whether the challenged practices bar a
substantial number of rivals or severely restrict the market's
ambit.” United States v. Dentsply int'l, Inc., 399 F.3d 181, 191
(3d Cir. 2005); see also Microsoft, 253 F.3d at 70--71 (noting
that the use of exclusive contracts can violate § 2 even if the
contracts foreclose less than 40% or 50% of the market share).
Here, the government has pleaded facts demonstrating such
substantial foreclosure. See. e.g., Compl. Y 3, 135.

Surescripts next suggests that optional low pricing loyalty
programs are unlawful only when they constitute “predatory”

pricing, which the FTC has not pled. Def's Mem. at 31.
But none of the authorities Surescripts cites stands for the
proposition that a plaintiff must allege predatory pricing to
succeed on a Section 2 claim. For instance, Pac. Bell Tel. Co.
v. Linkline Commc'ns. Inc., 555 U.5. 438, 129S5.Ct. 1109, 172
L.Ed.2d 836 {2009), did not concern effectively exclusionary
contracts, but price-squeezing. Id. at 451, 129 5.Ct. 1109. In
Concord Boat Corp. v. Brunswick Corp., 207 F.3d 1039 (8th
Cir. 2000), the court examined a loyalty discount program that
required at most 80% compliance in the boat market, making
the exclusive pressures created by the program materially
different than the dynamics arising from Surescripts's total
loyalty scheme. Id. at 1044, And in NicSand, Inc. v. 3M Co.,
507 F.3d 442 (6th Cir. 2007) (en banc), the defendant 3M was
not a monopolist. Id, at 451-52.

Surescripts also mischaracterizes the holdings in Microsoft.
It quotes the court's statement that “offering a customer
an attractive deal is the hallmark of competition” unless
that price is “predatory,” but that statement concerned
only Microsoft's offering Internet Explorer free of charge.
Microsoft, 253 F.3d at 67-68; Def's Mem. at 31. The
relevant portion of the en banc D.C. Circuit's decision for
this case is its ruling that Microsoft's exclusive contracts
did violate Section 2 of the Sherman Act; the court noted
that Microsoft's exclusive dealing with fourteen of the fifteen
access providers in North America effectively cut off one
of the two major channels by which competitors could enter
the internet *102 browser market. Microsoft, 253 F.3d at
68-71. These contracts “clearly ha[d] a significant effect
in preserving its monopoly; they help{ed] keep usage of
[Microsoft's competitor] below the critical level necessary
for [it] or any other rival to pose a real threat to Microsoft's
monopoly.” [d. at 71.

Like the behavior at issue in Microsoft, Surescripts's alleged
practice of charging loyal pharmacies and PBMs less, and
paying loyal EHRs greater incentives, do not need to
constitute predatory pricing for Surescripts's exclusionary
practices to constitute illegal maintenance of a monopoly. See
Grinnell, 384 1.S. at 570-71, 86 5.Ct. 1698. *“Where, as here,
a dominant supplier enters into de facto exclusive dealing
arrangements with every customer in the market, other firms
may be driven out not becausc they cannot compete on a
price basis, but because they are never given an opportunity to
compete ...."" ZF Meritor. LLC v. Eaton Corp., 696 F.3d 254,
281 (3d Cir. 2012).




Federal Trade Commission v. Surescripts, LLC, 424 F.Supp.3d 92 (2020}

2020-1 Trade Cases P 81,062

Surescripts argues that Third Circuit cases like ZF Meritor
have not been adopted in the D.C. Circuit and that {for this
Court) predatory pricing still remains an essential element of
proving that a loyalty program is unlawful. Def's Mem. at 32—
33. However, although the D.C. Circuit has cast doubt on the
Third Circuit's decision in LePage's Inc. v. 3M, 324 F.3d 141
(3rd Cir. 2003) (en banc), see FTC v. Church & Dwight Co.,
665 F.3d 1312, 1316 (D.C. Cir. 2011), much of that criticism
was focused on the conclusion that “bundling” rebates (i.e.,
requiring retailers to carry multiple products to receive certain
rebates) are anticompetitive, rather than on the Third Circuit's
discussion of the exclusionary practices in question here, see
id. at 1316—17. And even without these persuasive precedents,
the FTC's allegations still state a claim of monopolization
under the D.C. Circuit's decision in Microsoft. See 253 F.3d
at 69-71.

B. Rule of Reason

Surescripts next contends that, if its loyalty contracts are
viewed as exclusive dealing, the FTC'’s claims fail under the
rule of reason. Def.'s Mem. at 34. Surescripts argues that “the
FTC bears the burden of demonstrating that Surescripts'{s]
alleged contractual provisions have an anticompetitive effect
on competition,” which in an exclusive dealing case means
that Surescripts's conduct “foreclose[d] competition in a
substantial share of the line of commerce affected.” Id. at 35
{quoting Microsoft, 253 F.3d at 69). In particular, Surescripts
suggests that, because the FTC concedes that both routing and
eligibility are two-sided markets, “the FTC must plausibly
plead foreclosure of a substantial share of each of those
markets as a whole.” [d. Surescripts insists that the FTC's
complaint fails to allege either anticompetitive effects or
foreclosure. Id,

The Court concludes, to the contrary, that the FTC has met
its burdens. Exclusivity provisions covering about 40-50% of
the relevant market have been found to foreclose competition
illegally, see Microsoft, 253 F.3d at 70, and Surescripis’s
loyalty program allegedly places 70-80% of the routing and
eligibility markets into effectively exclusive contracts, Pl's
Opp'n at 35; Compl. §§ 1 72-76. Surescripts insists that, under
the Supreme Court's recent decision in Amex, the FTC must
plead facts showing “anticompetitive effects in the market asa
whole and cannot focus only on the effects on one side.” Def.'s
Mem. at 37; see also id. at 35—40. But the FTC's complaint
does just what Surescripts wants, alleging that Surescripts's
loyalty program “foreclosed at least 70% of each market,”

i.e., at least 70% of both two-sided markets at issue. Compl.
9 3 (emphasis added); see alse *103 id. § 187 (“But for
Surescripts's anticompetitive course of conduct, the net price
(taking into account both sides of the network) of the routing
transaction would be lower. Similarly, without Surescripts's
loyalty contracts, the net price (taking into account both
sides of the network) of the eligibility transaction would be
lower.”).

Surescripts argues that these statements are conclusory and
that the FTC does not plead sufficient facts to survive the
motion to dismiss. Def.'s Mem. at 38; see also Igbal. 556
LS. at 678, 129 S.Ct. 1937 (“A claim has facial plausibility
when the plaintiff pleads factual content that allows the court
to draw the reasonable inference that the defendant is liable
for the misconduct alleged.”). Surescripts acknowledges, for
instance, that the complaint includes an allegation that, “in
the routing market, the FTC states that [a competitor] charges
[certain] pharmacies lower prices than does Surescripts,”
but notes that “the FTC does not make any allegations
concerning EHRs' incentive payments from Surescripts or
[the competitor] for those [same] routing transactions.” Def.'s
Mem. at 39. Surescripts similarly concedes that the complaint
alleges that a competitor charged one PBM a lower price
than Surescripts, but highlights the absence of “facts showing
higher net-transaction prices across that market as a whole.”
Id.

This argument is wrong for two reasons. First, Surescripts
reads too much into Amex. That case concerned an alleged
restraint of trade in violation of Section 1 of the Sherman
Act, and the Supreme Court determined that plaintiffs failed
to offer evidence that the price of credit-card transactions
was higher than would be expected in a competitive market
because the plaintiffs provided no “reliable measure of
Amex(s transaction price or profit margins.” 138 S. Ct. at
2288. The Court also concluded that “Amex's increased
merchant fees reflect[ed] increases in the value of its services
and the cost of its transactions, not an ability to charge above
a competitive price.” Id, Amex was not a monopelist. Id.
at 2282 (“Visa ... has 45% of the market as measured by
transaction volume. Amex and MasterCard trail with 26.4%
and 23.3%, respectively ....").

Here, on the other hand, the FTC brings a claim of
monopolization under Section 2 of the Sherman Act
against Surescripts, an undisputed monopolist. Regardless
of Surescripts's specific above-market fees or below-market
incentives, the central question is whether the FTC alleged
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that Surescripts engaged in exclusionary conduct that
“harmed competition, not just a competitor,” by blocking
entrants into the market. Microsoft, 253 F.3d at 59. The FTC
has done just that. See, e.g., Compl. 7 3, 135, 172-81.

But, even assuming that Surescripts is correct in its
interpretation of Amex, the FTC still pleaded sufficient facts
addressing the totality of both two-sided markets. In addition
to charging lower fees to pharmacies and PBMs, the FTC
alleges that one competitor was also willing to pay higher
incentives to EHRs. Id. 9 192. Thus, on both sides of
the market, Surescripts stood to gain above-market returns,
charging higher fees and paying out lower incentives than its
competitors. The FTC also alleges that Surescripts engaged
in othet anticompetitive conduct, like forcing key customers
to terminate association with competitors. Id. 7 111. The FTC
alleges that this conduct hurt innovation, decreased output,
and lowered quality. Id, 19 196-215. Surescripts's response
is largely factual, denying the FTC's allegations. Def.'s Mem.
at 41—42. But such denials are not adequate grounds for
dismissing the FTC's complaint; rather, they speak to the
merits and the need for further *104 factual development
through discovery.

Finally, Surescripts argues that the FTC failed to plead
sufficient facts showing that Surescripts's business practices
foreclosed market competition to a “‘substantial” degree. Id.
at 4245, Surescripts observes that exclusive dealing is illegal
only if the arrangement “substantiatly” weakens competition,
see Eisai, Inc. v. Sanoft Aventis U.S., LLC, 821 F.3d 394,
403-04 (3d Cir. 2016), and insists that its contracts, even if
facially exclusive, were easily terminable, of short duration,
and therefore presumptively lawful, see, e.g. Roland Mach.
Co. v. Dresser Indus., Inc.. 749 F.2d 380, 395 (7th Cir. 1984},
Def.'s Mem. at 42.

End of Document

Once again, however, Surescripts's argument turns on a
factual dispute ill suited for the pleadings stage. Compare Pl.'s
Opp'n at 30-32; Compl. 1] 84-86, with Def.'s Reply at 18
20. Under Supreme Court precedent, the relevant inquiry is
fact intensive:

To determine substantiality in a given case, it is necessary
to weigh the probable effect of the contract on the relevant
area of effective competition, taking into account the
relative strength of the parties, the proportionate volume
of commerce involved in relation to the total volume of
commerce in the relevant market area, and the probable
immediate and future effects which pre-emption of that
share of the market might have on effective competition
therein.
Tampa Elec.. 365 U.S. at 329, 81 S.C. 623. Even if the
contracts were short term and easily terminable, the FTC
argues that their exclusive terms, when combined with the
nature of the two relevant markets and Surescripts's dominant
monopoly position, had the effect of foreclosing large parts
of both markets and harming competition. Pl.'s Opp'n at 31—
32; cf. Microsoft, 253 F.3d at 70-71 (analyzing whether
Microsoft's exclusive contracts had “a significant effect in
preserving its monopoly”). Further factual development may
vindicate Surescripts's position, but the FTC's complaint
contains sufficient facts to move beyond the pleadings stage.

Conclusion

For all the foregoing reasons, Surescripts's motion to dismiss
will be denied. A separate order will issue on this date.

All Citations

424 F.Supp.3d 92, 2020-1 Trade Cases P 81,062
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MEMORANDUM OPINION
JOHN D. BATES, United States District Judge

*1 On April 17, 2019, the Federal Trade Commission filed
this action against Surescripts, LLC, seeking equitable relief,
including a permanent injunction, and monetary relief under
Section 13(b) of the FTC Act. See Compl. for Injunctive
& Other Equitable Relief [ECF No. 1] at 1, 54. Surescripts
moved to dismiss the complaint, see Surescripts, LLC's
Mot. to Dismiss Compl. (“Mot. to Dismiss”) [ECF No. 31],
and on January 17, 2020, the Court denied the motion,
see FTC v. Surescripts, LLC, 424 F. Supp. 3d 92, 94
95 (D.D.C. 2020). Surescripts now moves for the Court
to amend its previous decision and certify two aspects of
that decision for interlocutory review under 28 US.C. §
1292(b}. See Surescripts’ Mot. to Amend the Court's Order
Denying Surescripts’ Mot. to Dismiss in Order to Certify It
for Interlocutory Appeal (“Mot. to Certify”) [ECF No. 56]
at |. For the reasons explained herein, the Court concludes
that this litigation does not present excepticnal circumstances
justifying deviation from the standard rule postponing

EXHhBIL 5.

appellate review until after entry of final judgment. The Court
will therefore deny Surescripts's motion.

Background

The Court previously described in full the underlying facts
in this case in its opinion denying Surescripts's motion to
dismiss, see Surescripts. 424 F. Supp. 3d at 95-96, and
will thus reiterate only those facts most relevant to the
present motion, Surescripts is a health information technology
company operating in two complementary markets, electronic
prescription routing (“routing”} and eligibility, collectively
known as “e-prescribing.” Compl. 1 1. Routing involves the
transmission of prescription-related data from a prescriber
to a pharmacy via the prescriber's electronic health record
(“EHR™) system, while eligibility involves the transmission
of a patient’s formulary and benefit information from a payer
(normally the patient's pharmacy benefit manager (“PBM™))
to a prescriber's EHR. 1d. According to the FTC, Surescripts
employs various anticompetitive measures to maintain its at
least 95% share (by transaction volume) in each market. Id.

1y 2-3.

Around 2009, Surescripts began offering loyalty bonuses
to customers in both markets who exclusively used its
information systems. Id. Pharmacies and PBMs would pay
a reduced fee if they dealt exclusively with Surescripts,
meaning that they routed “100% of (their] transactions
through and only through the Surescripts network.” Id. 19 66—
67. And EHR providers received gradated incentive payments
based on exclusivity in one or both markets. Id. 1 77.

The FTC contends that these loyalty programs have had the
effect of foreclosing “at least 70% of each market, eliminating
multiple competitive attempts from other companies ...
that offered lower prices and greater innovation,” 1d. § 3.
In particular, the FTC claims that Surescripts's dominant
position in the market makes these loyalty contracts especially
effective at excluding competition because almost all market
entrants must compete for customers who already use
Surescripts. Id. § 32. The FTC also alleges that Surescripts
has used other anticompetitive tactics, like “threats and other
non-merits based competition,” to keep its customers from
working with its competitors. Id. § 4.

*2 Based on these allegations, the FTC sued Surescripts
under Section 13(b) of the FTC Act, alleging that Surescripts's
loyalty program, in combination with other anticompetitive
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measures, violated Section 2 of the Sherman Act. Id.
222-31. FTC accordingly sought equitable relief, including
monetary relief and a permanent injunction preventing such
practices in the future. [d. at 54.

Surescripts moved to dismiss the FTC's complaint on two
grounds. Mot. to Dismiss 1 1-3. First, Surescripts argued
that the Court lacked subject matter jurisdiction over the
request for a permanent injunction because the FTC could
not establish that this case is “proper” under Section 13(b) of
the FTC Act. I1d. §1; see 15 U.S.C. § 53(b) (providing that
“in proper cases the Commission may seck, and after proper
proof, the court may issue, a permanent injunction” (emphasis
added)). Second, Surescripts argued that the FTC's complaint
failed to state a claim under Section 2 of the Sherman Act
because it did not allege that the prices offered by Surescripts
wete predatory and failed under the rule of reason. See Mot,
to Dismiss 1Y 2-3.

The Court denied Surescripts's motion. In terms of Section
13{b), the Court concluded that the statutory reference to a
“proper case” was not a jurisdictional requirement, but that
even if it was, the FTC had pled sufficient facts to demonstrate
that their lawsuit is “proper.” Surescripts. 424 F. Supp. 3d
at 96-98. The Court explained that, although Surescripts
is likely correct “that ‘proper cases’ is not synonymous
with ‘all cases’ ” within the FTC's administrative purview,
“this case is proper” because its theoty is grounded in D.C.
Circuit precedent “and does not seek to rely on [the FTC's]
expertise to develop the law.” [d. at 98, As for the merits,
the Court determined that, under the D.C. Circuit's decision
in United States v, Microsoft Corp., 253 F.3d 34 (D.C. Cir.
2001) (en banc), “Surescripts's alleged practice of charging
loyal pharmacies and PBMs less, and paying loyal EHRs
greater incentives, do not need to constitute predatory pricing
for Surescripts's exclusionary practices to constitute illegal
maintenance of a monopoly.” Surescripts, 424 F. Supp. 3d at
$02. In alleging that Surescripts's loyalty program and other
anticompetitive practices foreclosed at least 70% of each
market, the FTC made out a plausible violation of Section 2
of the Sherman Act. Id. at 102-04.

Surescripts now asks the Court to amend its previous decision,
for interlocutory appeliate review under § 1292(b), to certify
two questions for interlocutory appellate review: “(1) whether
the language and structure of Section 13(b) of the FTC Act
preclude the FTC's lawsuit, and (2) whether Supreme Court
precedent forecloses the FTC's argument that Surescripts’[s]
low, but not ‘predatory,’ pricing is anticompetitive.” Mot. to
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Certify at 1, Both parties have briefed the matter, and it is now
ripe for resolution.

Legal Standard

Section 1291 of Title 28 of the U.S. Code grants the courts of
appeals “jurisdiction of appeals from all final decisions of the
district courts.” This finality requirement “embodies a strong
congressional policy against piecemeal reviews, and against
obstructing or impeding an ongoing judicial proceeding by
interlocutory appeals.” United States v, Nixen. 418 U.S. 683.
690 (1974). The narrow exception to this finality requirement
in 28 U.S.C. § 1292(b) permits an interlocutory appeal when
the district court “shall be of the opinion [ (1) ] that [a
nonfinal] order involves a controlling question of law as to
which there is substantial ground for difference of opinion
and [ (2) ] that an immediate appeal from the order may
materially advance the ultimate termination of the litigation.”
28 U.S.C. § 1292(h}. If the district court certifies a question
for interlocutory review, the relevant court of appeals retains
the “discretion” to determine whether to permit the appeal
or not. Id, Courts of appeals construe such statutory grants
of interlocutory review narrowly, “applying them only when
a district court's challenged ruling might be of ‘serious,
perhaps irreparable, consequence’ to a litigant and therefore
merit immediate review.” Banks v. Office of Senate Sergeant-
At-Arms & Doorkeeper of U.S. Senate, 471 F.3d 1341,
1345 (D.C. Cir. 2006) (quoting Caobell v. Kempthorne, 455
F.3d 317, 321 (D.C. Cir. 2006)). Absent a certification by
the district court, however, the court of appeals is without
Jjurisdiction to consider the matter. See Kahl v. Bureau of Nat'l
Affairs, 856 F.3d 106, 118 n.2 (D.C. Cir. 2017).

*3 Collateral review under § 1292(b) “is meant to be applied
in relatively few situations,” Tolson v. United States, 732 F.2d
998, 1002 (D.C. Cir. 1984} (quotation omitted), and it is the
movant's burden to demonstrate that such review is necessary,
see Vantage Commaodities Fin. Servs. I, LLC v. Assured Risk
Transfer PCC, No. 1:17-cv-01451 {TNM), 2019 WL 250125,
at *2(D.D.C. Jan. |7, 2019).

“A controlling question of law is one that would require
reversal if decided incorrectly or that could materially affect
the course of litigation with resulting savings of the court's or
the parties’ resources.” Doe 1 v. Howard Univ.. Civil Action
Mo, 17-cv-870 (TSC), 2019 WL 4860717, at *3 (D.D.C. Oct.
1, 2019) (internal quotation marks omitted). “[A] question is
controlling, even though its decision might not lead to reversal
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on appeal, if interlocutory reversal might save time for the
district court, and time and expense for the litigants.” Johnson
v. Burken, 930 F.2d 1202, 1206 (7th Cir. 1991).

“The threshold for establishing the ‘substantial ground for
difference of opinion” with respect to a ‘controlling question
of law’ required for certification pursuant to § 1292{b) is a
high one.” Judicial Watch, Inc. v. Nat'l| Energy Policy Dev.
Grp., 233 F. Supp. 2d 16, 19(D.D.C. 2002). A party's *[m]ere
disagreement, even if vehement, with a court's ruling on a
motion to dismiss does not” clear that threshold. Id. at 20
(internal quotation marks omitted). Instead, “[a] substantial
ground for difference of opinion is often established by a
dearth of precedent within the controlling jurisdiction and
conflicting decisions in other circuits.” APCC Servs., inc.
v._Sprint_Commc'ns Co., 297 F. Supp. 2d 90, 97 (D.D.C.
2003); see also Gov't of Guam v. United States, 950 F.3d
104, 110 (D.C. Cir. 2020} (granting the certified request
for interlocutory review where “the courts of appeals [had]
diverge[d]” over “at least one controlling issue of law,”
the resolution of which “could materially advance [the]
litigation™ (quotation omitted)). But an apparent tension
among authorities is not sufficient: “a court must analyze
the strength of the arguments in opposition to the challenged
ruling to decide whether the issue is truly one on which there
is a substantial ground for dispute.” Molock v. Whole Foods
Mkt. Grp.. 317 F. Supp. 3d |. 5 (D.D.C. 2018) (internal
quotation marks omitted). “[A] district judge has ‘unfettered
discretion to deny certification of an order for interlocutory
appeal even when a party has demonstrated that the criteria of
28 U.S.C. § 1292(b) are met.” ™ Picard v. Katz. 466 B_R. 208,
210 (S.D.N.Y. 2012} (some internal quotation marks omitted)
{quoting Gulino v. Bd. of Educ., 234 F. Supp. 2d 324, 325
(S.D.N.Y. 2002)).

Analysis

Surescripts moves the Court to certify two questions of law
for interlocutory appellate review: “(1) whether the language
and structure of Section 13(b) of the FTC Act preclude the
FTC's lawsuit, and (2) whether Supreme Court precedent
forecloses the FTC's argument that Surescripts’[s} low, but
not ‘predatory,” pricing is anticompetitive.” Mot. 1o Certify
at 1. In neither instance, however, has Surescripts met its
burden to demonstrate “a controlling question of law as to
which there is substantial ground for difference of opinion,”
28 U.S.C. § 1292(b).

[. Whether Section 13(b) of the FTC Act Precludes This
Lawsuit
*4 Turning first to Section 13(b), all parties appear to agree
that whether this lawsuit is a “proper case” under Section
13(b) of the FTC Act is a controlling question of law, because
if the present lawsuit fails that test, then the FTC is powerless
to bring it. See Mem. in Supp. of Surescripts” Mot. to Amend
the Court's Order {(“Def.’s Mem.”) [ECF No. 56-1] at 5-6;
FTC's Opp'n to Surescripts's Mot. for Interlocutory Appeal
(“FTC's Opp'n") {ECF No. 59] at 2—-10. The key consideration
is thus whether “there is substantial ground for difference of
opinion,” 28 U.5.C. § 1292(b), as to whether this lawsuit is a
“proper case” under Section 13(b).

Surescripts argues that there is substantial ground for
disagreement because, in its view, Section 13{(b) is open
to various plausible interpretations. Def’s Mem. 6-10.
Surescripts points to the Court's acknowledgement that there
is “considerable weight to Surescripts's argument that “proper
cases’ is not synonymous with ‘all cases” " (as the FTC
had argued at the motion-to-dismiss phase) to show the
difficulty of interpreting Section 13(b). Id. at 6. Surescripts
also highlights a comment by the Court during oral argument
suggesting that Section 13(b) could plausibly be read
as setting forth a “parallel-proceeding” framework, where
simultaneous proceedings are required at the Commission and
in court. Id. at 7-8; see also Tr. of Mot. Hr'g [ECF No. 41]
at 21:6-22:7.

Although Surescripts demonstrates the difficulty in defining
exactly the metes and bounds of Section 13(b) overall, it
fails 1o show that there is substantial ground for difference
of opinion on the controlling question of law here, namely,
whether the present lawsuit is a “proper case.” As the
Court previously noted, its “task is not to define the term
‘proper cases’ for all scenarios, but to determine whether
this case is proper.” Surescripts, 424 F. Supp. 3d at 98,
On that point, the Court found no significant grounds for
difference of opinion. Despite Surescripts's argument that
“proper cases” were limited to straightforward violations of
the FTC's substantive statutes, see id., various other courts
had previously concluded that “proper cases” encompassed
more than just “routine” violations, see id. at 99 (gathering
cases). And the two authorities that Surescripts cited for its
position were both readily distinguishable. Id.; see FTC v.
World Travel Vacation Brokers, Inc., 861 F.2d 1020 {7th Cir.
1988); ETC v. Abbott Labs.. Civ. A. No. 92-1364, 1992 WL
335442(D.D.C. Oct, 13, 1993). “In agreement with the clear
weight of relevant cases,” the Court concluded that the present
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case, which rests on legal precedent rather than the FTC's
unique agency expertise, is a “proper case.” Surescripts, 424
F. Supp. 3d at 98, 100.

Surescripts fails to demonstrate that the specific question
of whether this lawsuit is a “proper case”™—and the Court's
prior conclusion that it is—presents substantial ground for
difference of opinion. Its motion includes no new authorities
supporting its view that only routine or straightforward cases
are “proper cases,” see Def.’s Mem. at 6-10, and as noted
above, the cases it previously cited either supported the
Court's conclusion or were inapposite. Nor can Surescripts
point to a total lack of precedent on the issue. Cf. Nat'l
Veterans Legal Servs. Program v. United States, 321 F.
Supp. 3d 150, 155 (D.D.C. 2018) (certifying an order where
there was “a complete absence of any precedent from any
jurisdiction™ on the controlling question of law). The Court
benefitted from prior decisions by two circuit courts and
various districts courts, including two decisions from this
District, see Surescripts, 424 F. Supp. 3d at 99-100, and
thus did not write on a blank slate when interpreting Section
13(b). Under these circumstances, the Court concludes that
“the arguments in opposition to the challenged ruling,” as
presented in Surescripts's motion to dismiss, do not establish
“a substantial ground for dispute.” APCC Servs., 297 F. Supp.
2d at 98.

*5  Surescripts does attempt to raise a new argument
by highlighting another interpretation of Section 13(b},
floated by the Court during oral argument, that reads the
statute as requiring the existence of a parallel administrative
proceeding by the FTC before the agency can pursue a
permanent injunction. Def’s Mem. at 7-10. This reading
would impose the recognized prerequisites for pursuing a
temporary restraining order under Section 13(b}—(1) that
there is a present or imminent violation of a substantive law
enforced by the FTC, and (2) that there is a parallel pending
administrative proceeding—on the permanent injunction
provision, Id. at 8; see also FTC v. Shire ViroPharma,
Inc.,, 917 F.3d 147, 155 (3d Cir. 2019) (explaining the
two prerequisites for pursuing a temporary restraining order
under Section 13(b)). Surescripts notes that at least one
court has read Section 13(b) to require that there be a
present or imminent violation before the FTC can pursue

at 155, just as there must be before the FTC can pursue
temporary injunctive relief, see FTC v. Merch. Servs. Direct,
LLC, No. 13-CV-0279-TOR, 2013 WL 4094394, at *3
(E.D. Wash. Aug. 13, 2013). Surescripts thus argues that

the second prerequisite to a temporary injunction, a paralle]
administrative proceeding, should apply in the permanent
injunction context as well. See Def.’s Mem. at 8-9 (citing
Shire ViroPharma, 917 F.3d at 156).

This argument for interlocutory appellate review under §
1292(b) is unavailing, however, because Surescripts not
only did not advance this interpretation at the pleadings
stage, but specifically disavowed it and directed the Court's
attention to the separate guestion of what constitutes a
“proper case.” See Mot. to Dismiss at 17 (“[T]he statute
also provides that in ‘proper cases,” the FTC may also
seek a permanent injunction in federal court, without first
proceeding through its administrative court.”); see also Tr. of
Mot. Hr'g at 18:19-19:23 (suggesting “that the FTC does not
need to be undertaking a simultaneous ... proceeding while
it seeks a permanent injunction.”). Inserting new, let alone
previously disavowed, arguments into a § 1292(b} motion
is “a dubious practice at best,” Picard, 466 B.R. at 212,
because it undermines the settled principle that courts of
appeals should not consider arguments that parties failed to

make below, see Shedd v. Wells Fargo Bank, N.A., Civil
Action 14-0275-WS-M, 2016 WL 4565775, at *4 n.6 (S.D.
Ala. Aug. 31, 2016} (collecting cases). “Section 1292(b) is
not a vehicle for raising new arguments on appeal,” In_re
Bank of Am. Corp. Sec., Derivative. & Emp. Ret._[ncome
Sec. Act (ERISA) Litig., No. 09 MD 2058 (PKC). 2010 WL
4237304, at *3 (S.D.N.Y. Oct. 8, 2010), as numerous courts
have recognized. See, e.g., Smith v. Leis, 407 F. App'x 918,
927 {6th Cir. 2011) (refusing to consider an argument not
asserted before the district court); Broad v. Hitts, No. 5:08-
CV-366 (CAR), 2011 WL 5546298, at *2 (M.D. Ga. Nov.
14, 2011) (“[ Defendant] cannot now raise new arguments for
summary judgment in a motion for interlocutory appeal.”);
Lindley v. Life Inv'ts Ins. Co. of Am., No. 08-CV-0379-
CVE-PIC, 2010 WL 2465515, at *4 (N.D. Okla. June 11,
2010) (refusing to consider a new argument as a ground to
certify an interlocutory appeal where movant failed to raise
the argument previously); Official Comm. of Equity Sec.
Holders of Spectrum Jungle Labs Corp. v. Spectrum _Jungle
Labs Corp., Civ. No. SA:09-CV-576-XR, 2009 WL 2432163,
ai *5 (W.D. Tex. Aug. 5, 2009) (refusing to certify “issues
on which the Court itself has not made any definitive rulings
based on full briefing and a full record”). In short, an argument
not presented by Surescripts and not relied on by this Court
cannot serve as the basis for § 1292(b) certification. Nor
can Surescripts argue that it was unaware of the holding in
Shire ViroPharma, which came out over four months before
Surescripts filed its motion to dismiss; indeed, the company
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cited the case for other points in its reply brief. See Reply
Mem. in Supp. of Surescripts, LLC's Mot. to Dismiss Compl.
[ECF No. 39] at 5 n.3, 8.

The Court will thus reject this late attempt to change
Surescripts's approach and, as noted above, deny the motion
to certify its January 17 decision for interlocutory review on
the question whether this lawsuit is a “proper case” under
Section 13(b).

Il.  Whether

Anticompetitive
*6 Surescripts next argues that the Court should certify
for interlocutory review whether “Surescripts’[s] optional
low pricing plan could give rise to antitrust liability even
though the FTC does not allege those prices are below cost.”
Def.’s Mem. at 11. This argument, however, is largely a
rehashing of the point that Surescripts made in its motion
to dismiss: “[o]ptional low pricing such as that offered by
Surescripts is only illegal if predatory,” which the FTC did
not allege. Mot. to Dismiss at 29-30. The Court rejected
that argument because it fails to account for the specific
nature of Surescripts's monopolistic position that makes its
loyalty program effectively exclusicnary and, therefore, an
impediment to competitors entering the market. Surescripts,
424 F. Supp. 3d at 100—101. The Court also distinguished cach
of the cases that Surescripts cites in its motion and explained
why “none of the authorities Surescripts cites stands for the
proposition that a plaintiff must allege predatery pricing to
succeed on a Section 2 claim.” Id. at 101.

Non-Predatory Low Pricing s

Surescripts also argues that the Court relied on a minority
view of predatory pricing law announced in some Third
Circuit cases. Def.’s Mem. at 12. But while the Court's
previous opinion did cite ZF Meritor, LLC v. Eaton Corp.,
696 F3d 254, 281 (3d Cir. 2012), it based its ruling
primarily on the D.C. Circuit's decision in Microsoft. See
Surescripts, 424 F. Supp. 3d at 101102 (*Like the behavior at
issue in Microsoft, Surescripts's alleged practice of charging
loyal pharmacies and PBMs less, and paying loyal EHRs
greater incentives, do not need to constitute predatory pricing
for Surescripts's exclusionary practices to constitute illegal
maintenance of a monopoly.”).

End of Document

Surescripts's argument thus boils down to a disagreement
with the Court's interpretation of Microsoft. Surescripts
concedes that “Microsoft is fully consistent” with the
cases that Surescripts cites regarding predatory pricing and
exclusionary dealing, Reply in Supp. of Surescripts’ Met. to
Amend [ECF No. 60] at {1, but contends that “there is ...
substantial ground for a difference of opinion with regard to
this Court's application of Microsoft,” Def.’s Mem. at 13. This
line of argument is unpersuasive. Surescripts cites no new
authority demonstrating that the Court's reading of Microsoft
is incorrect, and reviewing the authorities once more, the
Court concludes that interlocutory appellate review is not
appropriate on this issue.

As the Court noted in its prior opinion, the FTC alleges
that Surescripts’s loyalty program, in combination with the
company's dominant monopoly in both routing and eligibility,
“clearly ha[d] a significant effect in preserving its monopoly”
and kept usage of any competing information system “below
the critical level necessary for [it] ... to pose a real threat”
to Surescripts's monopoly. Surescripts, 424 F. Supp. 3d at
102 {quoting Microsoft. 253 F.3d at 71). This conclusion
follows straightforwardly from the D.C. Circuit's opinion in
Microsoft, and Surescripts's mere disapproval of the Court's
priot tuling does not establish the substantial ground for
disagreement necessary under § 1292(b). See Nat'l Energy
Policy Dev. Grp.. 233 F. Supp. 2d at 20 (“Mere disagreement.
even if vehement, with a court’s ruling on a motion to dismiss
does not establish a ‘substantial ground for difference of
opinion’ sufficient to satisfy the statutory requirements for an
interlocutory appeal.” (quotation omitted)}. The Court thus
will not certify its previous decision for interlocutory review
on this question.

Conclusion

For all the foregoing reasons, the Court will deny [56]
Surescripts's request for certification under § 1292(b). A
separate order will be issued on this date.
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FTC accuses Surescripts of "alternate reality' in antitrust case

Mike Scarcella

(Reuters) - The U.S. Federal Trade Commission and Surescripts LLC can't agree on what penalty should be imposed on the
health information network to settle a federal antitrust lawsuit, according to the agency’s court filing on Monday that blasted
the company's market conduct.

The FTC sued Surescripts in 2019 for alleged anticompetilive practices in the electronic prescribing market. Healthcare
providers use Virginia-based Surescripts' network to electronically send prescriptions to pharmacies and to contact insurance
companies to determine a patient's benefits eligibility.

The agency accused Surescripts of using "loyalty contracts” to thwart competition, a claim the company denies. The sides have
clashed over what relief might be appropriate to resolve the lawsuit.

"[T]he reason the case is not settled is that the parties do not currently agree on the relief that is needed to protect the public
and redress the anticompetitive harm," FTC lawyer Tanya O'Neil told U.S. District Judge John Bates in a Washington, D.C.,
federal court filing.

An FTC spokesperson did not immediately respond to a request for comment, and a lawyer for Surescripts, Latham & Watkins
partner Amanda Reeves, who leads the firm's antitrust practice, did not immediately return a similar request.

The FTC on Monday told Bates that the agency has a "mountain of evidence” alleging antitrust violations against Surescripts
and that the company "constructs an alternate reality” in which "customers had no interest in competition, and its competitors
failed due solely to their own defects.”

Surescripts' lawyers argued in a filing on Monday that the FTC "does not put forth any direct evidence of monopoly power."

The company said its "loyalty provisions with its customers did not foreclose competition in the market and did not cause any
anticompetitive effects such as higher price and reduced output.”

The agency's complaint seeks an injunction barring alleged exclusionary practices in the e-prescription market. Last year, Bates
dismissed without prejudice the FTC's request for monetary relief, after the U.S. Supreme Court curbed the power of the agency

to directly abtain court-ordered monetary relief under a key provision of federal law.

At a hearing in December, Bates said "I do think that there's a lot to be said for giving your best effort at resolution. at this time
before you start incurring even more expenses in terms of summary judgment and, if necessary thereafter, a trial.”

The case is Federal Trade Commission v. Surescripts LLC, U.S. District Court for the District of Columbia, No. 1:1%-cv-(1080-
JDB,

For the plaintiff: Tanya O'Neil and Markus Meier of the FTC
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